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IN THE 
Supreme Court of Appeals of ·Virginia 
AT RICHMOND. 
Record No. 1838. 
J. W. NELSON, JR., Plaintiff in Error, 
versus 
COMMONWEALTH OF VIRGINIA, Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
'l'o the Honorable J~ulges of the Suprente Court of Appeals 
of Virginia: . 
Your petitioner, J. W .. Nelson,. Jr., respectfully represents 
unto the court that he is aggTieved by the final judgment of 
the Circuit Court of Mathews County, rendered on the 16th 
day of J\IIarch, 1936, on an indictment wherein the said Com-
monwealth of Virginia was plaintiff, and the said J. W. 
Nelson, Jr., was defendant. A transcript of the record in 
the trial court is herewith presented. -
PLEADINGS. 
That your petitioner, J. W. Nelson, Jr., was indicted by , 
a grand jury of Mathews County for murder in the following 
words and figures, to-wit: 
'' Commonwealth of Virginia, 
In the Circuit Court of said County. 
County of Mathews, to-wit: 
''The grand 'jurors of the State of Virginia, in a;nd .f9r 
the body of the County of _Mathews, and now a~tending the 
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said Court at its January, 1936, Term, upon their oaths do 
present that J. W. Nelson, Jr., on the 8th day of December, 
1935, in the said County, in and upon one James W. Nelson, 
then and there being feloniously, wilfully, and of his malice 
aforethoug·ht, did then and there make an assault; and that 
the said J. W. ·Nelson, Jr., with a certain pistol, then and there 
charged with gunpowder and leaden ball, which said pistol, 
he, the said J. W. ·Nelson, Jr., in his hand then and there had 
and held, then and there feloniously, wilfully and of his malice 
aforetho~g·ht, did discharge and shoot off at, against, and 
upon the said James vV. ·Nelson; and that the said J. W. 
Nelson, Jr., with the leaden ball aforesaid, out of the pistol 
by the said J. W. Nelson, Jr., discharged and shot off as 
aforesaid, then and there, feloniously, wilfully and of his 
malice aforethought did strike, penetrate and wou.nd him, the 
said James W. Nelson, in and upon the head, brain and ar-
teries of him, the said James W. Nelson, giving to him, the 
said James W. Nelson, then and there, with the leaden ball 
aforesaid, so as aforesaid discharged and shot off out of the 
pistol aforesaid by the said J. W. Nelson, Jr., in and upon 
the head, brain and arteries of the head of him, the said 
James W. Nelson, one mortal wound.; of which said mortal 
wound he, the said James W. Nelson, then and there in-
stantly died. And so the jurors aforesaid, on their oaths 
aforesaid, do say that the said J. W. Nelson, Jr., him, the 
said James W. ~Nelson, in the manner and by the means 
aforesaid, feloniously, wilfully, and of his malice aforethought, 
did kill and murder, against the peace and dignity of the 
Commonwealth of Virginia. 
''And the grand jurors aforesaid, upon their oaths afore-
said, do further present that J. W. Nelson, Jr., on the 8th 
day of December, 1935, in the said County of 1\:lathews, fe-
loniously did kill and murder one James W. Nelson, against 
the peace and dig'llity of the Commonwealth of Virginia. 
''Upon the evidence of John R. Gill; H. L. Nelson, and 
"\V. R. Diggs, witnesses sworn in open Court and sent on to 
the grand jury to give evidence. 
''Indorsed: A True Bill. Rudolph Sma~l, Foreman.'' 
The petitioner, J. W. Nelson, Jr., having appeared in an-
s,ver to the said indictment, was arraigned and upon his 
arraignment }Jled ''not guilty". Upon the conclusion of the 
evidence, the jury retired with instructions of the court, and 
found the defendant guilty of manslaughter, fixing his pun-
ishment at four years in the state penitentiary. Upon the re-
turn of. this verdict the defendant moved the court to set 
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aside the said verdict and grant him a new trial, on the 
grounds set forth in the Bill of Exceptions which are a part 
of this record, but the co:urt overruled said motion and en-
tered up judgment on the verdict, to which action the de-
fendant then and there excepted and to which judgment a 
writ of error is now prayed. 
STATEMENT OF FACTS. 
The defendant, a young white man about twenty-five years 
of age and unmarried, resided with his father and mother, 
~Ir. and ~Irs. J. W. Nelson, Sr., in J\1athews County, Vir-
ginia, and on Sunday morning, December 8, 1935, Mr. and 
Mrs. J. W. Nelson, Sr., left their home in an automobile to 
visit the home of the parents of J. W. Nelson, Sr.; that they 
arrived at the hom·e of the parents of J. W. ·Nelson, Sr., about 
ten o'clock and J\!Irs. J. W. IN elson, Sr., who is referred to 
in this case as Mrs. Susie Nelson, proceeded, as it had been 
her custom, to give lVIrs. \V. B.· Nelson, an invalid, a bath 
and dress h.er, and after having bathed and dressed Mrs. 
W. B. Nelson she put her in a chair. That 1\irs. Susie Nel-
son remained at the home of Mr. and ~Irs. W. B. Nelson until 
a. bout eleven or eleven-thirty o'clock, and then left for her 
home, leaving her husband, J. W. Nelson, Sr., at the home 
of his parents.. That between the hours of two and hvo-
thirty o'clock in the afternoon of that day, Mr. J. W. Nelson, 
Sr., in company with his brother, Harry L. Nelson, came to 
the home of J. W. Nelson, Sr., under the influence of intoxi-
cants; that at the time that they arrived 1\IIrs. Susie Nelson was 
in the kitchen preparing a lunch for her son, J. W. Nelson, 
Jr., the defendant, and the defendant was sitting in the 
kitchen near the stove reading a magazine; that J. W. Nel-
son, Sr., and his brother, Harry L. Nelson, came in the house, 
· and Mrs. Susie Nelson talked with them in the living room 
for about :fifteen minutes until Harry L .. Nelson left their 
home. After Harry L. Nelson had left their home, Mrs. Susie 
Nelson went back in the kitchen to finish preparing the lunch 
for her son, J. W. Nelson, Jr., and her husband, J. W. Nelson, 
Sr., came into the kitchen 'vhere she was preparing the lunch 
for her son and demanded that she go with him to feed the 
chickens. 1\frs. Nelson told him that it was rather early to 
feed the chickens, "Can't you do it by yourself?" He said, 
"No, you have got to go now". I said, "I am going to finish 
the lunch", and he said, "·No, that little .... , " called him 
by an ugly name, "Can wait for lunch". "God damn him!'t 
Then J. W. Nelson, Sr., pulled the defendant, J. W. Nelson, 
Jr., from the chair in which he was sitting and began to 
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strike him on his head and abuse him, and he called him vile 
names and told him, ''He 'vas going to kill him a God damn 
little son of a bitch". ~Irs. Nelson becoming uneasy about 
her son, because she knew that her husband was a much 
stronger man than her son, stepped between them, and then 
J. W. Nelson, Sr., threatened to kill her and made an attack 
upon her by catching· her throat with his hands and almost 
choked the breath out of her; that while her husband was 
choking her and when she began to turn purple in the face, 
her son, the defendant, picked up a 45 automatic revolver 
which was on the ice-box in the kitchen and held it up in order 
for his father to see it and requested his father twice to take 
his hands off his mother and seeing that his mother was turn-
ing purple and believing that his father would kill her or do 
her serious bodily harrn, he walked up close to his mother and 
at a close range over her shoulder shot his father in the face, 
the bullet entering the right nostril and killed his father al-
most instantaneously. That the deceased, J. W. Nelson, Sr., on 
previous occasions n1ade assaults upon his wife, Susie Nel-
son, and chased her with a butcher knife, razor and gun, and 
that on previous occasions he had attempted to take the life 
of the defendant, on one occasion shooting at him with a 
shotgun; that J. W. Nelson, Sr., was addicted to drinking 
intoxicants and was a dangerous man 'vhile under the in-
fluence of intoxicants. That the deceased, J. W. Nelson, 
Sr., was a mechanic by trade, weighed a bout two hundred 
and fifteen or two hundred and twenty-five pounds, was about 
six feet in height, about forty-eight years old and was a 
much stronger man physically than his son, J. W. Nelson, 
Jr. That the defendant, J. vV. Nelson, Jr., is about twenty-
five years old, 'veighs about one hundred and fifty-two pounds, 
and is about siK feet in height. That there was no provoc~­
tion for the deceased, J. W. Nelson, Hr., to make an assault 
upon and threaten the life of his son, the defendant, and l\1rs. 
Susie Nelson was acting as a peace-maker when she got be-
tween her son and husband, and did not give her husband any 
cause to make an assault upon her by catching her throat in 
his hands and trying to choke her to death at the time he was 
shot by his son, the defendant in this case. That there is no 
conflict in the evidence in this case that the deceased, J. vV. 
Nelson, Sr., had made threats that he would kill both his wife 
and his son, and that he was choking· his 'vife and that she 
was turning purple around her throat at the time her son, 
J. W. Nelson, .Jr., shot the deceased, ,J. W. Nelson, Sr., and 
that the defendant, J. W. Nelson, Jr., had a right to believe 
that his father was· going to kill his mother or do her serious 
bodily harm. 
--.-,, 
I 
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ASSIGNMENT OF ERRORS. 
1. The Court erred in refusing to grant instruction No. 
15, which was offered on behalf of the accused as to involun-
tary manslaughter, to-wit: 
''The Court instructs the jury that involuntary man-
slaughter is the killing of one accidentally, contrary to the 
intention of the parties in the prosecution of some unlawful, 
but not felonious act; or in the improper performance of a 
lawful act. '' 
2. The Court erred in overruling the motion of the defend-
ant to set aside the verdict of the jury as contrary to the 
law and evidence. 
THE EVIDEN.CE. 
The only eyewitness present at the thne J. W. ·Nelson, Sr., 
was killed, was Mrs. Susie Nelson, wife of J. W. Nelson, Sr., 
who was introduced upon the request of the Commonwealth's 
Attorney as a court witness, who testified that she and her 
husband went to the hom·e of her husband's parents on the 
Sunday morning of December 8, 1935, and arrived at the home 
of her husband's parents between 9 :30 and 10 :00 A. M. of 
that day; and after getting to the home of her husband's 
parents, she (~:frs. Susie Nelson) dressed her husband's 
tnother, who is an invalid, and put her in a chair; that she re-
mained at the home of her husband's pare'Ilts about three-
quarters of an hour and then returned home, leaving her hu~­
band at the home of his parents. That about 2 :30 P. M. of 
that day J. W. Nelson, Sr., accompanied by his brother, 
Harry L. Nelson, came to her home and she noticed that her 
husband had been drinking. She was preparing a lunch for 
her son, the defendant, but she stopped for about ten or :fif-
_teen minutes and talked with her brother-in-law, Harry L. 
Nelson, and her husband in the living room; that Harry L. 
Nelson remained at her home about :fifteen minutes, and she 
then went back into the kitchen to complete the preparation 
of a lunch for her son, Westly, the defendant; that her hus-
band, J. W. ·Nelson, Sr., came in the kitchen where she was, 
and her son, the defendant, was sitting in the _kitchen read-
ing a magazine near the· stove in the room; that her husband 
asked her to go with him to feed the chickens and she told 
· him that it was too ·early to feed the chickens, but that she 
would go with him to feed' the chickens as soon as she com-
pleted the ·preparation of the lunch for her son. That her 
,, 
I 
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husband said, "You have got to go now", "That little son of 
a bitch can wait for lunch". "·God dmnn him." That her 
son, the defendant, was still sitting in the chair reading and 
finally her husband caught her son by his hair and pulled him 
up from the chair and said he was going to kill him, and ·was. 
striking· her son on his head; that she became uneasy about 
her son, the defendant, because she knew that her husband 
was ·so much larger and stronger than her son, and she 
stepped between them to stop her husband from striking her 
son, that when she stepped between them, her husband turned 
her son loose and began to choke her and threatened to kill 
her, that he was choking her, and that she was struggling to 
keep from losing consciousness, that her husband was stand-
ing in front of her 'vith his thumbs on front of her throat 
choking· the breath out of her. That her son, the defendant, 
requested his father twice to turn her loose ; her son was 
standing close behind her and then she heard a pistol fire and 
her husband 'turned her loose and fell to the floor and died 
within a few minutes afterwards. 
Mrs. Susie iN elson testified on pag~es 21, 22 and 23 of the 
record as follows : 
"lQ. The Court will be very glad to have you tell in your 
own way to the Jury just what occurred just prior to and at 
the time, just tell the Jury just what occurred. 
A. From the time I took him to his mother's until I can1e 
home? 
2Q. The Court was particularly referring to what happened 
at the house just prior to the altercation between your hus-
band and son and through that. 
A. Well, my son come home and asked for lunch, and I 
started to prepare it for him. In the· meantime, my husband 
and his brother arrived-drove up in the yard, and I saw 
in1mediately that my husband had been drinking, and my son 
noticecl it, too. He 'vas still in the kitchen, but heard the 
talking and realized he had bee'n drinking. He went in the 
house and sat down and talked for about fifteen minutes, and 
when Harry Nelson got up to leave, we all came do,vn the 
hack porch and went in the kitchen, and he stood and talked. 
Westly was reading by the stove in the kitchen, had been 
reading for an hour or more. Then, in a few minutes he 
left, and as soon as 1\fr. Harry Nelson left my husband-! 
'"rent on preparing- '\Vestly's lunch again, and my husband 
asked me to go with him to feed the chickens, and I said as 
soon as I :finished the lunch I would go, hut it was rather early, · 
' Can't you do it yourself Y' He said, 'No, yon have got to 
go now'. I said, 'I am going 'to finish the lnn~h', and he. 
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said, 'No. That little-', called him by an ugly name, 'can 
wait for lunch. God damn him!' That is what he said. I 
said, 'There is no reason why I can't :finish the lunch, and 
then I will go with you'. I was trying to keep peace. With 
that he walked over to W estly and attacked him, W estly still 
sitting· ~'nd reading. He kept on until he pulled W estly from 
the chair, still beating on his head and abusing him, calling 
him vile nam·eR and telling him he was going to kill him, 
God damn little son of a b.-. I saw Westly was not taking 
up for himself. ·The only thing he did, he said-he called 
'Captain' or 'Father', whatever he said, sometimes he 
-called hin1 captain and sometimes daddy, I don't know why, 
he said, 'What in the world I 'hav.e done to you? Can't yon 
let me alone? I haven't done a thing in the world to you'. 
He never paid attention to what Westley said, just continued 
to abuse him and using· vile language. At that time I thought 
I had better interfere. I feared for Westley, because "\Vestley 
was so much stronger and much larger man than Westley, 
.Jr. When I stepped between and interfered, he let loose 
of Westley a·nd attacked me, choked me and threatened my 
life, but before that he told Westley he would have to leave 
the place or he would kill him several times, and called him 
ugly names and said, 'I am going to kill you'. My heart 
stood still. I was scared to death. He was choking me in 
the meantime. Westley said, 'Captain, let loose of mother. 
Let g·o of her. Take your hands off her!' He didn't listen, 
and he said again, 'Captain, take your hands off mother! 
Let her alone ! ' and he still paid no attention, and then this 
happened. He didn't pretend to release me 'Yhatever. I 
·was struggling to try to keep from losing consciousness. I 
'vas almost at the end. I tried to hold ti.p for Westley's sake. 
I knew if he killed me, he 'vould kill vVestley, too, and then 
Westley fired, and then his hands slipped from my throat 
and he f·ell in front of 1ne.'' ' 
And on pages 30 and 31 }Irs. Susie Nelson testified as 
follows: 
'' 72Q. I am talking about th~ thne the shot was fired . 
. A. I still had my back to Westley, be-cause my husband. 
was still holding me in a· death grip. 
73Q. What was the height of your husband? How tall? 
A. He was six feet I know. 
7 4Q. How much taller than you T 
A. Right much, because I am about five feet four inches. 
75Q. When you were struggling, when he was holding you 
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in this position, I am asking you how high above you was your 
husband in height! 
A. If I am five feet four inches, you can imagine how much, 
if he was six feet or more. 
76Q. Was he standing straight choking you or bending 
over! 
A. Straight. Absolutely straight. 
77Q. Mrs. Nelson, how long had your husband been hold-
ing you when your son shot~ 
A. For several minutes. 
78Q. What was your son doing at that time' 
A. Standing behind me. I couldn't say what he was 
doing because I was between him and Westley. 
79Q. According to your statement, there 'vas several min-
utes in which your husband ·was holding you. Your son had 
an opportunity to do whatever was necessary to protect you, 
didn't heY 
A. Yes. 
SOQ. Could he not have struck him over the headY 
A. No, he couldn't have done it. · 
81Q. WhyY 
A. There was no way to do it. Wes. ·was more po,verfui 
than Westley and big Wes. was intent on doing somebody 
some harm and like a maniac. 
82Q. Did he have any more motive on that occasion than 
heretofore? · 
A .. Not that I could sav. 
83Q. Nothing had occurred to give him a motive? 
A. No, sir. We had just been as nice as we could be. 
84Q. During those two or three minutes you don't know 
what your son didT 
A. That is not a grea~ length of time. You can under-
stand that I would hav:e soon died if something was not done. 
There was no time for anything but drastic action. 
85Q. I am accepting your time. Yon said two or three min- · 
utes. I am asking you if you have any idea what your son 
did during that timeY 
A. He was telling W es. to let go of me.' r 
And on pages 38 and 39 Mrs. Susie Nelson testified as 
follows: 
"31Q. In reply to Mr. Minter's question you said your 
husband had threatened your life before1 
A. Yes. 
32Q. In what way7 
A. Several times he chased me with a loaded revolver,. 
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shotguns, butcher knife, anything he could get his hands on, 
I had to keep then1 out of sight when he 'vas like that. 
33Q. When sober or when intoxicated¥ 
A. Only when· drinking. 
34Q. Then, as I understand, prior to that time he had 
chased you with a butcher knife and threatened to shoot you 01 
A. Yes. 
35Q. Did your son Westley know that he had attempted 
to do these things before this happened? 
A. I wouldn't have told Westley if he hadn't seen the con-
dition he was in and he asked what was the matter. He kne'v 
it. 
36Q. I want to know, did young· Westley lmow yo-q.r hus-
band had chased vou with a butcher knife and threatened 
to do you bodily harm Y 
A. I always told him everything, but some things he 
couldn't bel p but know. 
37Q. But that he had chased you with a butcher knif.e and 
threatened to do you bodily harm Y 
A. He knew that, I think. 
38Q. Who was the first doctor to get there after your hus-
band was shot? 
A. Dr. Gill. 
39Q. Was he sent for by the family¥ 
A. No. Dr. Hoskins was called, and he was somewhere 
else, and Dr. Gill came to the coroner's inquest. 
40Q. How loug after your husband had been shot before 
Dr. Gill got th<~re that night~ Do you know? 
A. Mr. Mitchell, I don't kno'v ho'v long. The time went 
by. I imagine somewhere around an hour's time, and this 
happened about 3:00 and Dr. Gill was there about twilight. 
41Q. Is Dr. Gill your family physician 1 
A. No, sir. 
42Q. You did not have hin1 to examine you that night Y 
A. No, sir, because I was expecting Dr. Hoskins. He is 
1ny family physician. 
43Q. You recall having seen Dr. Gill there that night? 
A. I remember seeing him. He never made any examina-
tion, no, sir.'' 
And on pages 40, 4-1, 42 and 43, ~irs. Susie Nelson testified 
as follows: 
'' 49Q. Did you suffer any ill effects from the choking? 
A. I certainlv did. . 
50Q. What were the results of the choking, what effects? 
A. At first my senses seemed to be completely dead, and· 
------, 
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then when relaxation came I had the 'vorst kind of a head-
a-che~ my eyes setting me crazy, my neck felt like something 
out of shape. · · 
51Q. How about your throat~ 
A. There was a choking feeling, and I don't know exactly 
how to describe it-a terrible feeling. I can't explain it, 
the awful feeling. 
52Q. Have you gotten over the effects yet? 
A. Not entirely. 
53Q. Well now, in reference to your throat, was there any 
enlargement 1 
A. Yes, I had to have treatments for it. It bothered me 
so much I had to see Dr. Hoskins two or three times about it. . . 
54Q. lvirs. Nelson, how old a man was your husband 1 
A. 48. . 
55Q. How much did he weigh 1 
A . .About 215, I imagine. 
56Q .. "What was his occupation~ 
A. Carpenter. 
57Q. Was he a strong, vigorous man 1 
A. Very strong. 
58Q. He was much larger than your son, the defendant in 
this case, was he not Y 
A. He would make two of him almost. 
59Q. And as I understood, you claim that your husband 
when he was intoxicated became in an infuriated and high-
tempered condition. Is that the case~ 
A. Yes, sir. 
60Q. He did drink liquor 1 
A. No question about that. 
61Q. Excessively? 
A. Excessively. . 
62Q. Now, Mrs. Nelson, I understood you to say your hus-
band when intoxicated had made assaults on you on several 
occasions, and chased you with a butcher knife and attempted 
to shoot you and various other things 1 
.A. Yes. sir. 
63Q. Do yon kno'v 'vhether or not he had ever attempted 
to do Westly, your son, any serious bodily hann? I mean 
prior to this time? 
A. Yes, several times. 
64Q. Can you name some specific act? 
A. One time he came home in the middle of the night, and 
I heard him i:n the kitchen, and I went to see what he was 
looking for, and I knew he was drunk, and 'vhen I found him 
he was looking for a shotgun, and I asked him what he was 
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going to do with it. He said he was going to kill 'that lit-
tle son-of-a-bitch' when he came home~ and I couldn't get 
it away from him to save my life.. I begged and pled with 
l1im to let me have it and tried to quiet him, tried to convert 
his mind from his intentions, a·nd he persisted, and went out 
in the main road, and it happened that Westley had brought 
him up the road in a truck. He had picked Wes. up at Den-
nis' corner and W es. was drunk and wanted Westley to drive 
faster-
l\Ir. Mrnter : Are you speaking of your own knowledge 7 
A. I certainlv am. 
Q. Were you" there? 
A. No, but I can take other people's word. 
Mr. Mitchel1: If you don't know of your own knowl-
-edge-
A. This is what my husband tol.d me, and my son. 
l\fr. ~1:itchell (resuming questioning): 
65Q. What did your husband tell you? 
A. vVestley didn't drive like he told him, and he was go-
in~; to kill him. It was a foggy night and Westley had to 
dr1ve with his head out of the window, and because he 
'vouldn't driv<? fast Wes. picked up an iron in the back and 
threw it at Westley, and the boy on the front seat told him 
to iluck his head. · 
1\IIr. J\IIinter: I object. 
The Court {to the Jury) : Disregard the latter portion of 
the testimony. 
66Q. Well now, do you know what happened when he came 
borne that dav? 
A. He took "the gun in the road and I followed him out and 
said, 'What are you going to do?' He said, 'I am going to 
shoot him when he comes in tbe yard'. Wes. put him out 
at the g·ate and went to take someone else home. 
67Q. His intention was to shoot Westley when he came 
home·? 
A .. \Vhen Westley came in the yard he fired two shots at 
him, and I knocked the gun up to keep from hitting Westley. 
68Q. You have used that expression 'damn son-of-a-bitch' 
on several occasions. What did your husband mean by call-
lng that? Did he question his legitimacy! 
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A.. I think it was a pet name he had for everybody that 
bothered him. 
69Q .. At the time he had made assaults on you and your 
son, was he intoxicated on those occasions¥ · 
A. Always. 
70Q. Would you say when he was intoxicated he was a 
dangerous man 1 
.A.. I certainly would, Mr. :Mitchell. 
71Q. A man you had to watch~ 
.A. Unless he was sleeping. When he was like that he 
would certainly be considered a dangerous man.'' 
The next witness introduced by the Commonwealth was 
Mr. W. R. Diggs, Sheriff of Mathews County, who arrived at 
the home of J. W. Nelson, S1·., about 3:45P.M., soon after he· 
was killed, and talked with the defendant about the killing 
of his father. This witness was asked by the Commonwealth 
to relate the statement of the defendant about the killing of 
his father and the evidence of this witness substantiates the· 
evidence of the defendant as to the facts leading up to the kill-
ing of J. W. Nelson, Sr. · 
Mr. W. R. Diggs states on pages 54, 55, 56,. 57 and 58 of 
the record as follows: 
"lQ. At what time did you get there, Mr. Diggs V 
A. I think a quarter to 4 :00, when I got there, Senator. 
2Q. As I understand, you found the body of Mr. Nelson 
in the kitchen, with his face towards the door. Young West-
ley Nelson when you got there didn't hesitate to tell you he 
had shot his father, did he 1 
A. 1No. 
3Q. Did he tell you on that occasion why he shot 1 
A. I don't think right at that time he ·went into details, at 
that particular time, Mr. Mitchell. 
4Q. Well, he handed you the revolv·er and said, 'This is the 
revolver I shot my father 'vith ', did he~ 
A. No, sir. 
5Q. Did you ask for it f . 
A. Mr. :.1\finter gave the revolver to me. He had it when 
I got there. 
6Q. But he did tell you in a conversation why he shot his 
father that day, did he not 7 
A. Yes .. 
7Q. Did he tell you he was choking his mother· at the time 
he shot him? 
A.. Yes, sir. 
SQ. Now, J\fr. Diggs, you don't, I suppose, claim to be any 
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·Doctor, but did you notice Mrs. Nelson's face on that occa-
sion being red and her throat red Y 
A. I noticed M:rs. Nelson's face was red, and she was very 
nervous at that time. 
9Q. Did yon notice her throat~ 
A. I didn't take special notice of her throat. 
lOQ. Yon really didn't look for that purpose, of ascertain-
ing if she had any injuries, did you! 
A. ·well, naturally, I didn't examine her for that purpose. 
~lQ. ;But you did notice that she was highly excited and 
nervous! 
A. She seemed to be very nervous. 
12Q. Did you notice her hair being disheveled and her face 
redV 
A. That is true. 
13Q~ And you don't know about her throatY 
A. Never noticed her throat, Mr. Mitchell. 
· .14Q. Did she make a statement to you how it happened? 
Mr. Minter: I object to that question. 
The Court: Objection sustained. 
J\fr. Mitchell: Exception noted. 
15Q. You made this statement-that you never heard Mrs. 
Nelson make any con1plaint about her injuries. No one asked 
her on that occasion about her injuries, did theyV 
A. I did not. 
16Q. You did not hear anyone eise ask her, did you t 
A. No, sir. 
R~-DIRECT EXAJ\1INATION. 
Bv Mr. Minter: 
"lQ. Mr. Mitchell has asked ·you about the statement Mr. 
Nelson made to you. Tell the jury exactly what ·statement 
he made to you. 
A. Do you want me to relate just what he told me f 
2Q. Yes. 
A. While Mr. Nelson and myself were together in the 
kitchen, you and J\fr. Jones arranging other matters, he told 
me what took place. He said he was sitting in a chair read-
ing possibly with his feet up on something, don't remem-
ber just what now, and his father came home and he heard 
his voice on the outside and.knew he had been drinking. When 
he heard it, he came in the kitchen and said to the mother 
'Come on, help me feed the chickens', or something similar 
to that about feeding the chickens. She replied that she 'vould 
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as soon as she gave Westley, Jr., his lunch, and from that· 
he was enraged and came over and struck him on the top 
of the bead, and finally caught him by the hair of his head 
and pulled him out of the chair, and I think at this point Mrs .. 
Nelson stepped in between them, and he grabbed Mrs. Nel-
son by the throat, and Westley a moment or two asked him 
to stop, and finally he took this revolver from the sideboard 
and cocked it and held it up in the air. 
3Q. vVas he demonstrating to you? 
A. He held his hand up in this way, with the revolver. in 
it, and said, 'Captain, turn her loose', and repeated it, and 
he said when he turned her loose he lowered the gun and 
pnlled the trigger. If my memory serves me rig·ht, he said, 
'\Vhen he swung for me, I lowered the gun and pulled the 
trigg·er'. 
4Q. Are you positively and definitely sure, Mr. Nelson told 
you when he cocked the gun and held it up and said, ' Cap-
tain, turn her loose' and repeated it, that his father released 
his mother and swung for him? 
A. He didn't say he released her entirely, but he said he 
'Swung for me', and 'I lowered my gun and pulled the trig·-
ger'. 
5Q. .A.nd you said his father swung for him and he lowered 
the gun and pulled the trigger? 
A. Yes, sir. 
RE-CROSS EX.AMINATION. 
By Mr. Mitchell: 
lQ. Now, Mr. Diggs, with reference to what young 1\ir. 
Nelson said, when he raised the pistol and told him, 'Cap-
tain, turn her loose', did you say you don't recall 'vhether 
he said he had turned his mother loose 1 
A. No. I don't think he said he entirely turned her loose. 
He said, 'he swung for me and I lo,vered th~ g-un'. 
2Q. Now, didn't he tell you this-that he thought by hold-
·ing the pistol up, he thought when his father saw the gun, 
the pistol, he would turn her loose? Isn't that what he stated 
to youY 
A. He tried to persuade him to turn her loose by talking· 
to him, and said 'Captain, turn her loose', and repeated it 
the second time, 'Captain, turn her loose', and 'he swung for 
me and I lowered the gun'. 
3Q. Didn '~ he tell you that instead of swinging for J1im, 
he thought when he showed him the gun he would turn her 
loose and then swing for him? 
A. I didn't take it that way. 
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4Q. But you are not absolutely positive as to everything 
,that was told you on that particular occasion, are you, Mr. 
Diggs? 
A. I am positive as to what I have stated so far.. 
5Q. I am asldng about that feature of it, whether he stated 
to yon when he showed the gun to his father-
A. He didn't tell me, Mr. :l\Htchell, he had turned his 
mother loose entirely.. He told me whe·n he repeated the 
second time 'Turn her loose', at that point he lowered the 
gun and pulled the trigger. 
RE-DIRECT E.XAMINATIO~. 
Bv Mr. Minter: 
"IQ. You are positively, Mr.. Sheriff, that Mr. Nelson said 
'he swung for me'? 
A. I understood it that way. 
2Q. Do you know or not whether he told you that7 
A. If my memory serves me, that is what he told me. 
3Q. He not only told you, but did he not illustrate the 
way he pulled the gun down and fired? 
A. He cocked the gun and held it in the air, and told his 
father twice to turn her loose, and lowered the gun and 
pulled the trigger. 
4Q. You mean by that he illustrated that as having been 
done as his father swungY 
A,. That is what he said .. 
RE""CROSS EXAMINATION. 
By 1\fr. 1Iitchell: 
lQ. But you did not understand "from hi~ that his father 
had turned his mother loose. 
A. I would not swear that he said he had turned his mother 
loose, but l1e said he swung and he lowered the gun and 
lire d. 
RE-DIRECT EXAMINATIOK. 
Bv Mr. Minter: 
··lQ. Did he not give you the definite impression that the 
deceased was swinging to him at the time he pulled the trig-
ger? . 
A. That is the way I took it, sir.'' 
Dr. J. R. Gill, another witness introduced on behalf of the 
Commonwealth, testified that he was called by the justice 
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of the peace to the home of Mr. J. W. Nelson, Si"., on De-
cember 8, 1935, and arrived at the home about five minutes 
to four in the afternoon of that day, that he was called by 
the justice of the peace, who acted as coroner, and when he 
arrived at the home of Mr. J. W. Nelson, Sr., he found him 
on the floor of the kitchen dead and he then proeeeded to 
find out the cause of his death and determined the cause 
of his death was a bullet wound through the right nostril,. 
taking a slightly upward slant towards the base of the brain, 
and that he discovered a slight powder burn around the edge 
of the wound which was on the edge of the nostril, and that 
he believed that !\1:r. Nelson died almost instantaneously fron1 
the wound inflicted by the bullet from the revolver. He 
further testified that he did not examine Mrs. Nelson, as he 
was not requested to do so, but observ:ed that her face and 
throat were red and her hair disheveled, seemed to be in a 
highly nervous condition and was crying; that not having ex-
amined Mrs. Nelson's neck and throat he was not in a posi-
tion to state whether the symptoms he observed were from a 
highly nervous and excited condition or from choking·. 
Dr. J. R. Gill states on pages 18 and 19 of the record as 
follows: · 
"7Q. You did not get close enough to Mrs. Nelson to state 
to the jury positively whether there were any scratches or 
scars on her neck or not, did you? 
A. I did not examine l\1:rs. Nelson's neck because I was 
there only as a witness on the coroner's inquest and not to 
make an examination of Mrs. Nelson. 
8Q. I understood yon to say tile light was fairly good, 
Doctor? 
A. Fair, I would say. 
9Q. Doctor, if the neck of Mrs. Nelson had been bruised, 
as a matter of fact the sears from the bruises would not have 
appeared in quite so short a time as an hour, anyhow, would 
they? 
A. No, sir. A direct scratch would 'have shown, but a 
pressure would have faded in an hour's time, and a bruise 
would not have appeared quite that soon. 
10Q. And, as I understood you to say, you did not get 
close enough to her, or did not scrutinize her carefully enough 
to say positively whether any scratch appeared or not, is 
that correct Y 
A. I did not observe any scratch. The scrutiny was care-
ful,· sir. 
11Q. What I want to find out-was not the fact that you 
were within three feet of her and you did examine her suf-
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ficient to tell the jury whether there was any scratch on her 
neck or not Y 
A. I think so. I did not see any scratches. 
12Q. And as to the. bruising part--you are not, of course, 
in a position to pass on that¥ 
A. No, sir. I could not answer that question." 
H. L. Nelson, a brother of J. W. Nelson, Sr., was intro-
duced as a witness for the Conunonwealth, and testified that 
he was at the home of his father on_December 8, 1935, when 
Mr. and Mrs. J. W. Nelson, Sr., arrived and that they got 
to his father's home between 9 :30 and 10 :00 A. M. of that 
day, and that he was in the room with his mother and father 
and his brother from the time his brother got to his father's 
home until they left his father's home about 2:30 P. M. in 
the afternoon and he did not notice that his brother had been 
clrinking and seemed to be sober, that he and his brother went 
to his brother's home in the afternoon from his father's,home 
and got there about twenty-five minutes to three in the after-
noon. -
On cross examination H. L. Nelson states on pages 49, 50 
and 51 of the record as follows: 
'' lQ. l\fr. Nelson, what time did your brother arrive at 
your home that morning? 
A. Mr. Diggs, as near as I can come to the time it was 
somewhere around 9 :30. It might have been as late as 10 :00. 
2Q. You were there when they came? 
A. I had just finished breakfast-father and I. 
3Q. Yon say you were with him all the time until you took 
him home? 
A. Father, Wes. and myself sat in the living room, and he 
didn't go out of the room only to dinner. Wes. brought 
mother's dinner up to her. 
4-Q. After lunch did anyone come to your father's home' 
A. Not a soul. · 
5Q. Was Mrs. H. C. Jones there any time during the day? 
A. When I got home in the afternoon. 
6Q. Was she there when your brother left' 
A. No, sir. 
7Q. Mr. Nelson, did you and your brother go to your bed-
room in that home during the time he was there? 
A. No, sir. 
SQ. Yon didn't go to the bedroom any tim~ during the 
dayY 
A. No, sir, not that day I did not. 
9Q. You stated you noticed nothing unnatural about your 
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brother's condition while he was in your father's home on 
this day? 
A. Yes, sir. 
lOQ. Before answering this question, I want the Court to 
pass on it. Is it not a fact, lVIr. Nelson, that in your father's 
home that day your brother was so much under the influence 
of intoxicants that he made the statement in your presence 
that he expecetd to kill his ·uncle Tom and his daughter the 
first chance he got Y 
A. No, sir. He didn't say that. 
llQ. What did he say1 
A. I asked him, he and Uncle Tom had some altercation or 
something, never knew what it was all about, and I asked 
what the trouble was between he and Uncle Tom. He said, 
'Let him ask me', and so I said, 'Uncle Tom's all right, Wes., 
and I don't see why you should feel that way about it', and 
he said he felt like killi'ng the whole bunch of them some-
times. 
12Q. He didn't say he was going to, didn't make the state-
ment the first chance he got he would kill them? 
A. 'No, sir. 
13Q. Didn't you state in the home of Mrs. Nelson the after-
noon the tragedy occurred, in the presence of l\1:rs. Nelson 
and J\tiiss Hodges that your brother made the statement in 
your home that he expected to kill his Uncle Tom and daugh-
ter, Mary. 
A. I made the same statement I made just now. 
14Q. Didn't you make the statement I asked you? 
A. No, sir. I said he felt like doing it. 
15Q. Now, l\1:r. Nelson, why did you, in the home of Mrs. 
Nelson, after this thing occurred, why did you make that 
statement? 
A. I don't know why I made it, maybe the circumstances 
brought it up. 
16Q. Didn't you make the statement to them to show the 
condition of your brother's mind on that day? 
A. No, sir. Not that at all. 
17Q. You don't know any special reason for making the 
statement? 
A. No, only something led up to it. What it was, I am un-
able to say. 
18Q. Is it not a fact, Mr. Nelson, that you called Mrs. Nel-
son's attention and l\fiss Hodges' attention to what he had 
said in your home to emphasize his condition and the con-
dition of his mind on that day? 
A. No, sir. 
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19Q. You did not f 
.A. No." 
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H .. L. Nelson states on recross examination on page 51 of 
the record as follows: 
"lQ. Mr. Nelson, you say you took several drinks that 
n1orning? · 
A. No, sir. I said two. 
2Q. What time did you take the drinks Y 
A. Between 8 :45 and 9 :30. '' 
After W. B. Nelson, the father of H. L. Nelson, had tes-
tified that H. L.. Nelson had brought some whiskey to his 
home for his mother, H. L. Nelson was recalled again by 
the Commonwealth, and stated on direct examination on page. 
123 of the record as follows : 
''lQ. It was testified to here by your father that when you 
came from Norfolk at the time you mentioned in your other 
testimony, you brought your mother a little whiskey. 
A. Yes, I brought a four-fifths bottle. 
2Q. Was that in the hquse the morning of the shooting? 
A. Yes, sir. It was the first time it was opened, that morn-
ing. 
3Q. Who opened it? 
A. I did, for her. I gave mother and father a toddy. 
4Q. Did you see the bottle again that day? 
A. After I came from church, I gave mother another drink 
that afternoon, about 4 :30.'' 
After the above witnesses had testified on behalf of the 
Commonwealth, the Commonwealth's Attorney announced to 
the Court that the Commonwealth would rest its case, and 
thereupon the defendant introduc.ed the following witnesses: 
Miss Sallie B. Hodges was introduced as a witness for the 
defendant, and testified that she is a nurse and resides on 
East River in Mathews County and went to the home of J. W. 
Nelson, Sr., on the afternoon of the tragedy between 3 :00 
and 4 :00 p. m., that she arrived at the home of J. W. N el-
son, Sr., before Dr. Gill got there, and that the throat and 
neck of 1\frs. Susie Nelson were very red and that Mrs. N el-
son complained of her throat and neck and said that she 
felt like something was still pressing on her throat. 
Miss Sallie B. Hodges states on pages 58 and 59 of the 
record as follows: 
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"lQ. What is your name, :M:iss Hodges! 
. A. Miss Sallie B. Hodges. 
2Q. Where do you live? 
A. I live on the East River, near Foster. 
3Q. What is your occupation 1 
A. I· am a nurse. 
4Q. Did you go to the home of Mrs. J. W. Nelson, Sr., on 
the Sunday afternoon that ~Ir. Nelson was shot? 
A. Yes, I did, immediately on hearing. 
5Q. What time did you arrive there, Miss Hodgesf 
A. I don't know just what time, Mr. Diggs. 
6Q. Do you know how long it was after the tragedy? 
A. No, I don't know. It was between 3 :00 and 4:00, 
thoug~. I was there before Dr. Gill arrived. 
7Q. Did you see Mrs. ·Nelson Y 
A. Yes. 
· SQ. Did you notice the condition of her throat and neck! 
A. I noticed her throat and face were very red. 
9Q. How close were you to her~ 
A. I was very close to her. 
10Q. Did she complain about her throat f. 
A. She complained that it seemed there was something 
pressing her throat, she felt as though there was still some-
thing pressing her throat. · 
11Q. Did you see Mr. Harry Nelson there? 
A. Yes. 
12Q. Did you hear him make a statement with reference 
to the statement that was made by his brother, J. \V. Nel-
son, Sr., at his father's home sometime during the day? 
A. Yes, I did.'' 
Miss Sallie Hodges was recalled and states on pages 131 
and 132 of the record as follows: 
. ''1Q. Miss Hodges, yon .stated in your testimony yester-
day afternoon that you saw Mr. Harry Nelson at the home 
. of Mr. Westley Nelson the afternoon of the tragedy. Will 
you tell the jury what time you saw him Y 
A. Well, I don't know the exact time, Mr. Diggs, but it was 
when I came from the services at Trinity. It was after the 
services. 
2Q. It was after Mr. James W. Nelson had been killed? 
A. Yes, sir. 
3Q. Did you hear him make a statement with reference to 
what the deceased, James W. Nelson, told him at his father's 
home some time during the dayY 
A.. I did. 
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4Q. What was that statement! 
A. He said, he told Mrs. ~Nelson that he told him that day 
that he expected to kill his Uncle Tom and his daughter the 
.first time he caught them out and he had something to kill 
them with. 
5Q. That statement was made in the presence of you and 
the presence of Mrs. Susie Nelson 1 
A. Yes,. sir. And Mrs. Nelson looked up in his eyes, and 
said, ''He told you that today 1 '' 
6Q. Who else was present, do you recall' 
A. ·There were others in the room. 
7Q. Do you recall who they were 1 
A. Edward Forest was in the room, and I don't know who 
else. 
BQ. Now, Miss Hodges, did you detect the odor of alcohol 
on the breath of Mr. Harry Nelson on this occasion Y . 
A. I did. 
9Q. Did you testify to that yesterday afternoon 1 
A. I don't recall I was asked that, Mr. Diggs. 
lOQ. That is my recollection, too.· You did detect the odor 
of alcohol on his breathY 
A. I did. 
11 Q. Did you notice anything else in the conduct or de-
meanor of Mr. Harry Nelson that indicated he had been 
drinking? · 
A. No, I did not, but undoubtedly he had been.'' 
Mrs. C. E. Forest testified on pages 61 and 62 of the rec-
ord as follows: 
'' 6Q. How soon after the tragedy did you arrive there Y 
A ... Well, I suppose it was about five minutes before I got 
there. · 
7Q. Did you see l\£rs. Nelson f 
A. I did. 
SQ. Did you observe her throat and neck? 
A. I did. 
9Q. What was the appearance or condition of her throat 
and neckY 
A. Her ears, the lobes of her ears, were swollen and in-
flamed almost to the color of that lady's suit (indicating the 
stenographer's red dress), and her throat was very red. 
lOQ .. Did she complain of her throat. hurting her' 
A. Yes, she did. 
J1Q. Did she repeat her complaint about·itY 
A. Possibly several times. There were so many things 
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happening, and I couldn't tell you how many times, but she 
complained. 
12Q. What did she sayY 
A. Oh, she said, 'I can feel his hands on my throat now'. 
13Q. Did you see ~fr. Harry Nelson f 
A. I did. 
14Q. What was his condition so far as being under the in-
fluence of intoxicants is concerned~ 
A. I don't know 'vhat it requires to put Mr. Nelson under 
the influence of intoxicants, but I know he had been drink-
ing. 
15Q. Did you smell the odor of intoxicants on his breath T 
A. I did. 
16Q. What other evidence did you notice particularly¥ 
A. Well, I can't say I noticed any special evidence beyond 
that I knew he had been drinking because I smelt it on his 
breath. 
17Q. Was or not his face flushed T 
A. I don't think ~ir. Nelson carries a flushed face ; he is 
usually pale, and I think he was pale at that time, as well as 
I remember it.'' 
Mr. ·C. E. Forest testified on pages 63, 64 and 65 of the rec-
ord as follows : 
"lQ. Mr. Forest, you are a resident of ~fathews County? 
A. Yes, sir. 
2Q. What is your occupation, if I may ask f 
A. I am a funeral director and embalmer. 
3Q. Are you related to Mrs. James W. Nelsonf 
A. 1 am her brother. 
4Q. And then you were a brother-in-law of the deceased? 
A. Yes, sir. 
5Q. Were you called to the home of 1\fr. James W. Nel-
son, Sr., on the day he 'vas killed, 1\{r. Forestf 
A. I was. 
6Q. What time did you get there? 
A. Well, I don't suppose more than a couple of minutes 
elapsed after I was called before I reached the house. 
7Q. By whom were you called? 
A. By Westley, Jr. He 'phoned and asked me to come 
over. 
BQ. And you immediately went over an<:l got over a few 
minutes after f · 
A. Just as soon as I could. It is only a short distance. 
9Q. After getting there, what did you doT Did you make 
complaint-
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A. The first thing, I investigated. I sa'v my sister, of 
course.. She was in the yard, and then I went to the body 
and ascertained that it was dead .. 
IOQ. So death had been instantaneous? 
A. Yes, and I immediately 'phoned Mr. Minter, the Com-
nionwealth 's Attorney and niy son went for the coroner; I 
told Mr. Minter what had happened as soon as I could get 
the 'phone. Westley asked me to attend to it for him, and I 
asked him to notify the sheriff, or he said he would, as I 
understood, notify the sheriff. . 
llQ. ~!lr. Forest, you are an embalmer, are you not? 
A. Yes, sir. 
12Q. Did you examine the body of your brother-in-law, Mr. 
Nelson? 
A. I did, as to the course of the bullet. 
13Q. Well, will you explain to the jury what you observed 
about the wound Y 
A. I observed that the bullet entered right at the beginning 
of the right nostril, not up in the nostril, but right here, and 
took a slightly upward course, I would say from the point 
located just a little above the right ear, just in that line, en-
tering the base of the brain. 
1 4Q. Where this bullet entered the nostril, were any bones 
hrokenT 
A. Yes, sir. The jawbone, the structure that holds the 
11pper teeth was crushed and shattered, teeth hanging loose 
from the result of that bullet. 
15Q. ~!lr. Forest, did you ·see Mrs. Nelson on that· occa-
sion? 
A. I did. •· 
16Q~ Will you tell the jury what 'vas her condition? 
A. Her condition was very serious. There was bruises on 
her neck, or prints, highly inflamed, face very red, and she 
made the expression when I got there that she could hardly 
get her breath then, and that she could feel the fingers grasp-
ing her throat then, that she was near death. That was the 
condition I found her in-very critical condition. 
17Q. Did you notice her throat very closely? 
A.. I noticed the impression on her throat, as well as being 
red.'' 
Mr. W. P. Jones, a justice of the peace of ·Mathews County, 
and who acted as coroner, states on page 68 of the record 
as follows: 
"5Q. \:Vere you called to the home of Mrs. J. W. Nelson 
the afternoon Mr. Nelson was killed Y 
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A. I was. 
6Q. What time did yon get there? 
A. I would say around 3 :30. . 
7Q. Mr. Jones, did you see Mr. Harry Nelson that after-
noon? 
A., Yes. 
BQ. Did you get -close to Mr. Nelson! 
A. Yes. 
9Q. Did you talk to him Y 
.A. Yes. 
lOQ. Will you tell the jury whether or not Mr. Nelson had 
been drinking 1 
A. In my opinion he had been. 
llQ. Did you detect the odor of liquor on his breath T 
A. I did. 
12Q. What other appearances did he have f 
A. Well, I couldn't say he showed any indication except I 
noticed he had been drinking. I didn't see him staggering 
or anything of that kind, not staggering drunk or anything 
of that sort." 
Mr. C. E. Forest, Jr., a witness for the defendant, testified 
that he is a nephew of Mrs. J. W. N elso:ri, Sr., and a first 
cousin of the defe•ndant, J. W. Nelson, Jr., and that he lives 
with his father, C. E. Forest, Sr., who lives about two hun-
dred yards from the home of J. W .. Nelson, Sr. 
Mr. C. E. Forest, Jr., states on pages 77, 78 and 79 of the 
record as follows: 
"4Q. Do yon recall the day Mr. Nelson was shotf 
A. I presume I do. 
5Q. Were yon at home that dayf 
A. Yes, sir. 
6Q. When did you first hear about itf 
A. Well, it was somewhere around 3:00 o'clock, the 'phone 
rang. I was sitting reading, and I answered. Westley called 
and told me what happened. 
7Q. Did he make any request 7 
A. He said, 'You and your daddy come as quick as you 
can'. He said, 'I have killed, or shot, my father'. 
8Q. Did you and your father go immediately? 
A. Yes, sir. We went right across. Didn't stop. When 
we got there we found ]rfr. Nelson dead. When we first got 
there, Mrs. Nelson and Westley were in the back yard. 
9Q. Where did you find· ~~r. Nelson's body? 
A. His body was in the kitchen, and his head laying in the 
doorway. ' 
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lOQ. Did you observe 1\!Irs. Nelson on that occasion? 
A. I did. 
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llQ. Please state to the jury her condition when you got 
there¥ · 
A. I went and put my arm around her, and she said, 'Ed-
ward, what am I going· to do¥ He was choking me to death 
and he had to do it'. 
Mr. Minter: I object. 
12Q. Mr. Forest did you notice anything unusual about her 
throat or face Y 
A. Yes, sir, I diu. Her face was, of course, naturally 
flushed, and I noticed marks on her throat and around her 
ears, were splotched, and especially back of her ears. After 
the statement she made was the reason I noticed her throat 
especially. 
Mr. Mitchell: May it please your Honor, I like to be frank 
that, of course, we couldn't introduce a 'vitness to bolster up 
anything any other witness said, but I do think it is highly 
proper to ask the 'vitness whether she complained on that 
occasion, not to make a detailed statement, but whether she 
complained about her throat. 
The Court: ·The question is admitted. 
13Q. Will you state to the jury whether or not she was com-
plaining about her throat? 
A. She was and breathing very rapidly. She could hardly 
get her breath at times. 
14Q. Did you see the impression of some marks on her 
throat? 
A. Yes, sir. . 
15Q. Were there any bruises or were they just imprints f 
A. They were imprints, as if treated roughly. I can't say 
how it was caused. 
16Q. No skin cut or anything of that kind, no scratching? 
A. Not to my knowledge, not to my observation. 
17Q. Nothing except these imprints? 
A. Not to my observation. 
18Q. Did you see 1\ir. Harry Nelson that afternoon? 
A. I did. 
19Q. What was his condition? 
A. Well, it is hard to say his condition. I know he had 
been drinking. 
20Q. How do you know it? 
A. I can't say I knew it, but the way he acted when he 
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walked in, and we talked. I would say he had been drinking, 
but I wouldn't say drunk. 
21Q. Did you get close enough to get the odor of his breath? 
A. I did. 
'22Q. What was that? 
A. He had been drinking. 
23Q". Did you help to shroud Mr. J. W. Nelson? 
A. I helped embalm him, yes, sir. 
24Q. While ·embalming him, did you notice whether or not 
there was any odor to indicate he had been drinking? I am 
speaking of ~Ir. J. W. 'Nelson. 
A. When cleaning him up, I cleaned the blood from him, I 
noticed the odor of liquor." 
Thomas J. B. Lohr was introduced as a witness for the 
Commonwealth, and testified that he had charge of the Mili-
tary Supply De,pot, and Small Arm Force of the City of 
Richmond Police Force. That he had had experience with 
firearms and particularly with 45 automatic pistols for 24 
years. 
Mr. Thomas J. B. Lohr states on page 82 of the record as 
follows: 
''SQ. State, if you please, Lieutenant, at what maximum 
distance a 45 automatic pistol would leave powder marks on 
the face of a man who was shot by it? 
A. 30 inches, extreme range, is as far as I have been able 
to get powder marks, and very slight at that. 
9Q. State, if you please, what IJature of powder burns 
would you get at 30 inch range? 
A. Very ~light. . 
l.OQ. At what range, or what distance from the object shot 
at would you get noticeable or substantial powder marks? 
A~ Not over 24 inches.'' 
Mr. Thomas Smith, a witness for the defendant, testified 
that he and the defendant had been at the home of J\fajor 
Freeman on the morning of the shooting of J. W. Nelson, 
Sr.; that Mrs. Freeman had been botl1ered 'vith rats and 
asked "Westley", the defendant, and me if we could get rid 
of the rats for her; about 10 :45 A. M. on the day that J. W. 
Nelson, Sr., was killed, the defendant, came to my home for 
the purpose of getting me to go with him to Major Freeman's 
to kill some rats. ·we 'vent to Major Freeman's in my car 
and the defendant left his car at my home, "Westley", the 
defendant, had a 22 rifle with him when he got out of his car 
into mine, and 've shot rats with ·a 22 rifle at Major Free-
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man's; that we stayed at Major Freel)lan 's from about a 
<tuarter to eleven o'clock until about five minutes of two 
o'clock in the afternoon of that day and we came back to my 
home and Westley, the defendant, got in his car and went 
~m~ . 
1\fr. Thomas Smith testified on pages 85 and 86 of the rec-
ord as follows: 
'.' 3Q. Were you at the home of Mrs. Nelson the afternoon 
that Mr. J. W. Nelson, Sr., was killed? 
.A.. I was. 
4Q. What time did you arrive there 7 
.A.. About 3:00 o'clock. 
5Q. Did you see 1\fr. Harry Nelson that afternoon Y 
A. Yes, sir.. After he came back. 
6Q. Please tell the jury whether or not Mr. Nelson had been 
drinking¥ 
A. I smelled alcohol on his breath. 
7Q. At what time did you smell alcohol on his breathY 
.A.. Well, as soon as I saw him .. 
SQ. Do you lmow about what tim·e you saw him 7 
A. About quarter past 3 :00. · 
9Q. Did you notice anything else that would indicate he 
had been drinking in his conduct and manner7 
·A. No, sir, not in his conduct. 
lOQ. But yon tell the jury you smelt the odor of alcohol 
on his breath? 
A. Yes, sir .. ' ' 
.J. W. Nelson, Jr., the defendant, on pages 88, 89, 90, 91, 92 
and 93 of the record testified as follows: 
'' 3Q. Westley, you are charged with killing your father 
on the 8th day of December of last year. Did you kill your 
fatherY 
A. Yes, sir. 
4Q. Well, now, you tell the jury under what circumstances, 
if any, you shot him Y 
A. Well, I came home from down to Tommy Smith's and 
went in the kitchen and sat down. I may not have gone there 
immediately, but I had a 22 rifle and 45 calibre revolver with 
me, I picked up when I w~nt to Freeman's and carried with 
me. I left the automatic at the ca:r at Smith's, and carried 
the rifle, decided not to carry it. I came home and put that 
on the ice-box in the kitchen, laid it on the ice-box and set 
the rifle in the corner. I did not go upstairs, where I usually 
kept those things, but left them there. I was sitting in the 
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kitchen, and mother came in, and I asked her to fix my lunch. 
She started to :fix my lunch. In the meantime, my father and 
Mr. Harry Nelson came in, my uncle. When they got out of 
the car the kitchen door was open, and I heard my father 
saying- something, but I could tell he had been drinking. 
Usually w~en he had been drinking he was very disagreeable,. 
and we.have been afraid of things he would do, and never left. 
things around for him to get. I picked up some paper and 
laid it on the gun and went back and sat in the chair. They 
came in, passed on by and went in the house to look at some 
puppies we had in there, carried in out of the cold. They 
stayed in there .a few minutes. I was sitting reading a book 
near the stove, and they came back and came in the kitchen. 
Mr. Harry Nelson stopped to talk a few minutes going to the 
porch, and he left. Immediately after he left mother started 
to fix the lunch again, and father said, 'Come on, go with 
me to feed the chickens'. 1\f:other said, '.All right, I will, 
as soon as I fix Wes's lunch'. He said, '.No, come on go 
no,v. Let the little son-of-a-bitch starve'. I never said any-
thing. I heard that so many times, nothing I could do about 
it. I sat in the chair and pretended to read. He said few 
more things. ;Then, he caught me by the hair with his left 
hand and pulled me out of the chair, nnd he hit me on top 
of the head and I fell back on the arms of the chair. Then 
I stood up, and I was close to him and he c-ould not hit me 
so hard, but was hitting as hard as he could. He had me 
by the arm. Mother came over and I asked him, 'Captain,. 
what have I done to you? Behave yourself. I haven't done 
anything to you. Why do you have to act like this 1' l\{other 
came over and took him by the arm, and in the meantime he 
told me he was going to kill me-' God damn you, I am going 
to kill you! You have got to leave this placet' and repeated 
it several times. Mother came over and took him by the 
arn1 and came between us. He grabbed her in the throat. I 
stood and looked a minute. I thought he would turn her loose, 
and told him, 'Captain, don't do that', and I walked over 
to the ice-box and picked up the gun and said to him, 'Cap-
tain, turn her loose', and I held the gun up so he would see 
i.t. I surely expected when he saw me with the gun, I had 
the gun up this way over my left shoulder, he would turn 
her loose and turn to me. I was so sure he would turn her 
loose 'vhen he sa'v the gun and turn at me and I could keep 
out of his ·way until I could get someone to help me, I knew 
he was killing· her, because her face 'vas purplish red. I 
knew I didn't have any time to lose, and when he didn't turn 
her loose, I shot him. 
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5Q. Now, Westley, when you shot your father, did he still 
have hold of your mother's throatY 
:A. Yes, sir. If he didn't have hold of it, I wouldn't have 
shot. · 
6Q. Was he choking· her at that thnef 
A. Yes, sir. 
7Q. You say her face had turned red? 
A. Her face had turned kind of purple. 
SQ. I-Io'v did he have hold of her throat? 
A. His thumbs here, and fingers kind of behind her ears. 
9Q. Now, did you believe that your mother was in danger 
of serious bodily harm when you shot 1 
A. I knew it, sir. 
lOQ. How close were you to your father when you shot?· 
A. Well, he had hold of mother, and I had hold of her 
shoulder. The gun couldn't have been over two fe~t from 
him. 
llQ. Your father-was he standing erect, straight, while 
choking your mother Y 
A. Yes, sir. 
12Q. How did you hold the pistol when you fired t 
A. I was holding it in my rig·ht hand, brought it down, the 
butt was almost on mother's shoulder. 
13Q. I imagine in holding the pistol--what I am getting at, 
was it lower than, say, the nose of your father? 
A. Yes, sir, because it was lower than my eye. 
14Q·. And you shot him while he was choking your mother, 
and you felt it was necessary to protect her, did you? 
A. Yes, sir. 
15Q. Had your father ever made any attempt to take your 
life prior to that time? 
A. Yes, sir. 
16Q. Will you state when and where? 
A. One night I picked him up 'vhen coming from work in 
a truck belonging to the people I used to work for, an open 
truck. It didn't have any partition between the seat and 
back. It was real fogg·y that night, and he told me to drive 
fast. He didn't sit in the front, in the back. I had a lot of 
house wiring material in that truck. In that stuff was iron 
pieces I used to put in the ceiling where fixtures hang, about 
that square. Iron rod about that long, too, to put between 
joists, and he told me to drive faster, and I told him I 
couldn't drive faster because I had to look out the side win-
dow to see where I was g·oing. He insisted and got nasty. I 
didn't say anything, because I knew how he was. Someone 
told me to duck, and he knocked the windshield out of the 
truck. I drove on and put him out at home, and went to 
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carry the boy home, and when I came back I saw him and 
1nother standing in the road, and he had a do:uble-barrelled 
gun in his hand, and I drove on by and didn't stop. He was 
about 25 yards from the gate, and when I turned in the yard 
I heard the gun go off. I stopped the truck and saw him 
and mother come across the yard. He didn't say anything, 
seemed to have brought him to. He didn't say any more. 
17Q. Was he intoxicated on that day? 
A. Yes, sir,-very much so. The next morning I went out 
in the road where he was standing and picked up two shells. 
I didn't hear but ·one report. It was loaded with b. b. shot. 
He must have fired both barrels at once. 
18Q. Do you lmow of any other attempt to do you any seri-
ous bodily harm f 
A. He hit me. 
19Q. Had he ev·er. made threats to take your life? . 
A. ·Numbers of times. 
20Q. Was he a dangerous man while intox~cated, Wes.? 
A. We considered him so at home. 
21Q. Do you kno'v of any instance, of your own personal 
knowledge, in which he had made an assault on your mother, 
attempted to take her life? 
.A. I have never seen him lay his hands on her before, but 
heard him threaten me a number of times 
22Q'. Did your mother, prior to the time you shot your 
father, tell you anything about his chasing her with a butcher 
knife or pistol? 
A. Yes. 
23Q. You knew that prior to the time of the shooting? 
A. Yes, sir. 
24Q. Did she tell you of any other instances in which he 
attempted to make an assault on her? 
A. Yes, sir. 
25Q. What were they? 
A. Christmas, about two years ago, he choked her until she 
was almost insensible. 
26Q. Were you at home on that occasion? 
A. No, sir. 
27Q. Your mother told you afterwards f 
A. Yes, sir. 
28Q .. And that was prior to the time you shot your father? 
A. Yes, sir. 
29Q. When he became dangerous, as yop have stated, was 
it ·when he was intoxicated or sober? 
A. I never considered him dangerous· when sober. I have 
seen him mad, but I never feared him when he was so her. I 
didn't think he would hurt anyone. 
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30Q. How large a man was your father? How much did 
he weigh? 
A. I imagine 215 or 220 pounds.. 
31Q .. Was he taller than you, or about your height? 
A. Just about my height. 
32Q. Did you know the age of your father? 
.A. Yes, sir. 
33Q. How old was heY 
A.. He was around 48, I think .. 
34Q. How much do you weigh 7 
A .. 152. 
35Q. How old are you? 
A. 25 years old the last of next month. 
36Q. What was the occupation of your father? 
A. Carpenter. 
37Q. 1Nas he not a good, healthy, strong and vigorous 
man? 
-A. Yes, sir, he seemed to be~ 
38Q. Was he physically stronger than you 7 
A. Yes, sir. 
39Q. Was he addicted to the liquor habit 7 
A. Yes, sir. 
40Q. Did he drink excessively often or seldom? 
A.. In the last two· months I didn't s·ee him sober but one 
day for a little while.'' 
Dr. R. R. Hoskins, who was sick in a hospital in the City 
of Richmond at the time the case was tried, testified as will 
appear in his depositions in the record of the case that he re-
ceived a call to attend l\!rs. J. W. Nelson, Sr., on December 
8th, but on account of previous engagements did not get to 
the home of Mrs. Nelson until about eleven o'clock that night, 
that he found Mrs. Nelson in a very highly nervous condition, 
that she was suffering pain especially about her head and 
complaining all of the time about her head and neck, that she 
had her neck wrapped up and complained of intense and vio-
lent headache. . 
On page 144 of the record Dr. R. R. Hoskins testified as 
follows: 
''4Q. What was Mrs. Nelson's condition? 
A. I found her in a very highly nervous state of shock. 
In fact, she hardly knew what she was doing. 
5Q. Was she suffering any pain, Doctor Y 
A. Suffering pain, especially about her head, and com-
plained all of the time about her head and neck. 
6Q. Did you examine her neck at that time7 
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A. No, she had her neck wrapped up, but complained. of 
intense and violent headache. 
7Q. ·When did you next see her? 
A. I next saw her about ten days afterwards, eight or ten 
days. 
SQ. Did you examine her neck at that time. 
A. I examined her neck to find if I could find any reason 
for her extreme headache. I found the thyroid gland 'vas en-
larged and irregular in shape, as if it had been bruised se-
verely. 
9Q. Did you see her after that time? 
A. After that time, I asked for a specimen of her urine. 
She came down three or four days later and brought a speci-
men for me to analyse, which I exan1ined at that time, ancl I 
found there was an improvement over the time I had seen it 
before.· I saw there was some appea1·anee of hardened areas 
in the glands, where slre was apparently bruised. 
lOQ. And you say from your examination you are of the 
opinion that the thyroid gland had been bruised Y . 
A. Yes, it looked as if it had been to me.'' 
. And on pages 146 and 147 Dr. R. R. Hoskins testified as 
follows: 
"11Q. Doctor, where is the thyroid gland located? 
A. It is located in the lower part of the throat, right on 
the windpipe, and runs around the sides of it, near the vocal 
cord, and pressing on it, of course, ,cuts off the breath. 
12Q·. Is it not a fact that a good many people have trouble 
with that glandr 
A. Oh, yes. 
13Q. Could you state, Doctor, with positive knowledge of 
the fact that you are correct, that the trouble with Mrs. Nel-
sqn 's thyroid gland came from being choked? 
A. Well, the hardened areas in it and irregular sl1ape at 
the time I saw it I think came from being injur-ed. 
14Q. If you think it came from being injured, could you say 
it came from any attack on her person f 
A. There was some foreign pressure brought to bear suf- · 
ficient to bruise. 
15Q. How long a time of pressure would be necessary to do 
what you saw? 
A. I could take my fingers and almost burst the gland in 
my right hand-almost instantly. I simply give this as an 
illustration. 
16Q. What would the effect of an attack such as this de-
pend upon in relation to the thyroid gland~ 
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A. Upon the amount of force used in pressing. 
17Q. Presuming sufficient force being applied to one's 
neck to injure the thyroid gland, which you testiiied to 'vas 
done, how long before evidence of that attack would be visible 
in the way of fingerprints Y 
A. Oh, it would be in a short time-should be in twenty-
four hours. And the effect of bruises if the finger nails were 
used-there are several ways of choking people. There is 
one known as the Japanese strange-hold. You press on the 
carotid arteries. That could kill a person in two or three 
minutes. Sometimes it is done with the balls of the thumbs, 
yet doesn't leave marks in the neck. It depends on which 
particular way it is done.'' 
At this point the defendant rested his case and the follow-
ing witnesses were called to testify for the Commonwealth: 
William Mott testified that he liv.es in Glouceste.r County, 
and that he sa'\v Mr. Harry L. Nelson at Trinity Church, on 
the day that J. W. Nelson, Sr., was killed, that he '\Vas of the 
opinion that it was between 10:30 and 11:00 o'clock of that 
day, but he was not positive whether it was in the afternoon 
or morning; that he talked with Harry L. Nelson before serv-
ices, and that he did not notice that Harry L. Nelson was 
under the influence of intoxicants. 
~Ir. W. B. Nelson, the father of J. W. Nelson, Sr., testified 
that ,J. W. Nelson, Sr., came to his house on the day of the 
tragedy between the hours of 9 :00 and 10 :00 A. M. of that day, 
and that ~Irs. Susie Nelson gave his wife a bath and dressed 
her, and left his home about 11 :00 o'clock to go back to her 
home; that ,J. W. Nelson, Sr., remained at his home until 
between 1:00 and 2:00 P. IvL, at which time J. W. Nelson, 
. Sr., and Harry L. Nelson left his home, so far as he knew. 
to go to church. That his sons, J. W. Nelson, Sr., and Harry 
L. Nelson, were at his home until they left to go to church, 
and that he did not notice that they had been drinking. That 
on cross examination the witness admitted that Harry L. 
Nelson brought his mother about a quart of liquor about two 
weeks before his son, J. W. Nelson, Sr., was killed, and could 
not state whether or not J. W. Nelson, Sr., had drunk any of 
the liquor that Harry L. Nelson brought to his home for his 
mother. 
On page 112 of the record the witness testified as follows: 
"30Q. But didn't you make the statement to Mrs. West-
ley ·Nelson, after the death of your son, that he might have 
gotten some whiskey out of this whiskey bottle? 
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A. He could have done it, of course, but he wouldn't get 
enough to make him drunk. . .. 
31Q. You 4on't know· where they went after they left your 
homef . 
~- ~o, sir. . 
32Q. It certainly wouldn't take half an hour to go from 
your home to his home in an automobile, 'vould it? 
~- No, sir. Only eight or ten n1inutes." 
Miss Virg·inia Hundley testified that she was a telephone 
operator of the 11athews Exchange, a·nd was on duty on the 
afternoon of Dece1nber 8, 1935, when 1\-Ir. J. W. Nelson, Sr., 
was shot by his son, and that sometime after 3:00 P. J\L of 
that day, J. W. ~elson, Jr., called her over the 'phone and 
requested her to get J\{r. Eddie Forest's home for him, and 
when he got Mr. Eddie Forest's home, he said, ''Tell Eddie 
to come over as quick as he can. I have killed the old man''. 
That "\_Vhit~ J. Y\{. Nelson, Jr., was trying to get Mr. Eddie 
Foresii's home, $he recognized the voice of J\frs. J. W. Nelson, 
Sr., b'Qt. ¥fs. Nelson was not on the 'phone, that she heard 
Mrs. Ji. W~ ·Nelson, Sr., crying and saying, "Oh, my God! oh, 
my God!": ~and, "Westley, ·why did you do it?" This is 
what the witness understood Mrs. Nelson to say; the 'vitness 
was ringing· J\{r .. Eddie Forest's h01ne; and the witness fui·-
ther said that J. W. Nelson, Jr., replied to his mother by say-
ing, "Mother, I couldn't help it". 
Mr. Harry L. Nelson 'vas recalled by the Common,vealth 
and after having been examined by the Commonwealth's At-
torney about making a statement to ~irs: Susie Nelson in 
the presence of J\Hss Sallie B. Hodges at the home of his 
brother, J. W. ~elson, Sr., after J. W. Nelson, Sr., had been 
killed, as to whether or not he stated that his brother, J. W. 
~elson, Sr., told him sometime during the day of the tragedy 
that he was going to kill his Uncle Tom and his daughter. 
On cross examination on page 135 of the record, J\{r .. Harry 
L. Nelson, the witness, testified as follows : 
"lQ. Why did you make the statement? 
A. What statement. 
2Q. Did you make a statement f 
'A. Simply because it was brought up in some way. I don't 
recall. 
3Q. You admit having said something to them with refer-
ence to your llrother f 
A. Yes, I did. The same staten1ent I made yesterday. 
4Q. Why did you bring that upY · 
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A. I just don't know. Something that caused me to bring 
it up, talk or something. 
5Q. Wasn't it, ~£r. Nelson, because you were trying to ex-
plain the mental attitude of your brother that dayY 
.A. No, sir. · I don't think so. 
6Q. Did anyone request you to make the .statement Y 
A. No. . 
7Q. And you volunteered.·the statement .and don't know 
why you made it? · 
A. No. There were other statements made possibly. I 
don't recall why I made the statement I did." 
ERROR NO. 1 ASSIGNED. 
The Court erred in refusing to grant Instruction No. 15 
defining involuntary manslaughter which was offered on be-
half of the accused for the following reasons: 
"On the trial of an indictment for murder the court is re-
quired not only to instruct as to that offense., but to instruct 
as to all the inferior degrees of homicide to which the evi-
dence is properly applicable and of which the jury would be 
warranted in finding the accused guilty, although such in-
structions are not requested. Indeed, even where the coun-
·sel for the· accused take the position that he is g-uilty of .either 
of murder or nothing, the court is bound to instruct as to 
ihe lower degrees of homicide if, in any reasonable aspect of 
the testimony, the accused might be guilty only of the lesser 
offense. Upon the same principle, a failure to charge re-
specting a ground of defense is an error req11iring the r~­
versal of a judgment of conviction, when there is· evidence 
'in the case fairly presenting the issue.'' R. C. L., Vol. 13, p. 
93"3, S·ection 235, and also Tucke't v. Commonweqlth, 167 S. 
E. 253; 159 Va. 1038. · · 
"It has been long settled that 'vhere a homicide is com-
mitted in the course of a sudden quarrel, or mutual. combat, 
or upon a sudden provocation and without any previous 
grudge, and the killing is from the sudden heat of passion, 
g·rowing solely out of the quarrel, or combat, or provocation, 
it is not murder, but is manslaughter only * * * voluntary 
n1anslaughter, if there be no further justification; and in-
voluntary manslaughter if the killing be done in the com-
mission of some lawful act, such as in justifiable seJf-defense. 
Byrd's Case, 89 Va. 5~8, 16 S. E. 727; Read's Case, 22 Gratt. 
(64 Va.) 924. '' 
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Richardson v. Commonwealth, 104 S. E. 788; 128 Va. 691 .. 
The evidence in the case is conclusive that the deceased, 
J. W. Nelson, Sr., without any provocation made an assault 
upon the defendant and threatened to kill him, and when the 
wif.e of the decedent stepped between the decedent and the 
defendant as peacemaker, that the decedent threatened to 
take her life and began to choke her with his hands around 
her throat; and that while he was choking her and her throat 
and -face were turning purple, the defendant shot him in or-
der to keep him from killing his mother, or doing her serious 
bodily harm. The Court committed an error in refusing to 
instruct the jury as to involuntary manslaughter .. 
ERROR NO. 2 ASSIG1NED. 
The refusal of the Court to set aside the verdict of the 
jury on the ground that it is contrary to the la'v and evidence 
of the case. 
The uncontradicted evidence in the case is that J. W. Nel-
son, Sr., came to his home between the hours of 2 :00 and ~ :30 
o'clock in the afternoon of December 8, 1935, in company 
with his brother, Harry L. Nelson; that at the time they ar-
rived !frs. Susie Nelson was in the kitchen preparing a lunch 
for her son, the defendant, and the defendant was sitting in 
the kitchen near the stove reading a magazine; that J. W. 
Nelson, Sr., and his brother, Harry L .. Nelson, came in the 
house and l\1:rs. Susie Nelson talked with them in the living 
room for about :fifteen minutes until Harry L. Nelson left 
their home. That after Harry L. 'Nelson had left their home 
Mrs. Susie Nelson went back into the Idtchen to :finish pre-
paring the lunch for her son, J. W. Nelson, Jr., and her hus-
band, J. W. 1N elson, Sr., came in the kitchen where she was 
preparing lunch for her son and demanded that she go with 
him to feed the chickens. Mrs. Nelson told him that it was 
rather early to feed the chickens, "Can't you do it by your-
self", and J. W. Nelson replied, "No, you have g·ot to go 
now", and called his son, J. W. Nelson, Jr., a God damn 
little son-of-a-bitch, and said that he was going to kill him, 
and caught him by his hair and jerked him out of the chair 
in which he was sitting and began to strike him on the head. 
Thereupon, Mrs. Nelson, acting as peacemaker, got between 
her son, the defendant, and her husband, J. W. Nelson, Sr., 
then J. W. Nelson, Sr., threatened to kill her and made an 
attack upon her by catching her throat with his hands and 
was choking the breath out of her, and when h~r son, J. W. 
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Nelson, Jr., observed that his mother was turning purple 
in the face, he picked up the 45 automatic revolver which w~s 
on the ice-box in the kitchen and held it up in order that h1s 
father might see it and requested his father twice to take 
his hands off his mother, but his father, J. W. Nelson, Sr., 
refused to do so and continued to choke Mrs. J. W. Nelson, 
Sr., the mother of the defendant, and the defendant believing 
that his father, J. ·w. Nelson, Sr., would kill his mother, or 
do her serious bodily harn1, he walked up close to his mother 
and at a close rang·e over her shoulder shot his father in his 
face, the bullet entering the right nostril and killing J. W. 
Nelson, Sr., almost instantaneously. 
-----, 
It further appears from the evidence that J. W. Nelson, 
Sr., had previously threatened the life of the defendant, 
J. vV. Nelson, Jr., and on one occasion actually shot at him 
with a gun, and that J. \V. Nelson, Sr., had previously 
threatened the life of his wife, ~irs. Susie Nelson, and had 
chased her with a razor, shotgun and butcher knife, and 
that he was a dang-erous man, especially when he was under 
the influence of intoxicants. That l\frs. Susie Nelson and her 
son, the defendant, testified that J. W. Nelson, Sr., had been 
drinking when he came home on the afternoon of the tragedy 
from the home of his parents, and C. E. Forest, Jr., who 
shrouded J. W. Nelson, Sr., stated that he smelt the odor 
of liquor on the body of J. W. Nelson, Sr., while shrouding 
hhn; and it appears from the evidence that J. W. ·Nelson, 
Sr., and Harry L. Nelson had been together from 10:00 A. J\:I. 
until 2 :30 P. l\L on the day of the tragedy, and ~Iiss Sallie 
B. Hodges, a nurse, vV. P. Jones, a justice of the peace, who 
acted as coroner on the occasion, and other disinterested wit-
nesses, testified that Harry J..J. Nelson was under the influence 
of intoxicants when they saw him at the hon1e of J. W. Nelson, 
Sr., soo·n after he had been killed. Harry L. Nelson and 
his father, W. B. Nelson, denied that ,J. W. Nelson, Sr., and 
Harry L. Nelson were under the influence of intoxicants. 
The question as to whether or not J. \V. Nelson, Sr., was un-
der the influence of intoxicants when he came home about 
2:30 P. M. on the clay of the tragedy is not material evi-
dence, because whether he was drunk or sober there was no 
provocation for him to make an assault upon his son and 
threaten to kill him and then grab his wife by her throat and 
choke her and threaten to kill her; that from the evidence in 
the case J. W. Nelson, Jr., was absolutely justified in shoot-
ing· his father to protect the life of his n1other or prevent his 
father from doing her serious bodily harm. 
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In the case of J.l!ercer v. Commowwealth, 142 S. E. 371, 150 
Va. 203. 
It appears from the facts in the above case that A. Floyd 
1\Iercer was a regular State Game Warden, and that during 
the winter of 1926-1927 the departn1ent at Richmond had re-
ceived a great many con1plaints of violation of the game 
laws by night hunters and poachers in the Back Bay Section 
of Princess Anne County, and that ~iercer on February 4, 
1927, in company with 'Villiam L. Birsch, the Federal Game 
Warden for the Eastern District of Virginia, and John T. 
Capps, a Virginia State special warden, crossed from the 
west to east side of Back Bay in a patrol boat, .and anchored 
the patrol boat opposite the Princess Anne Club marshes, a 
mile or two north of where they had heard shooting on the 
previous evening, and went ashore in a skiff for the purpose 
of making an investigation. They proceeded south through 
the marsh and heard gunshots in the same direction and ahead 
of them. After proceeding some distance they came upon 
the track of an automobile; they followed this some distance 
and came upon a ·Ford touring car which had been parked 
on the edge of the marsh. The wardens approached the auto-
mobile from the rear and when they got within twenty-five 
· or thirty steps of the car they sa'v three hunters come out 
of the marsh in a single file. The wardens squatted in the 
low grass until the hunters can1e up to the automobile ; 
Waterfield, one of the hunters threw a duck in the automobile 
and Bonney threw a bag of shells in the automobile. The 
wardens turned their flashlights upon the hunters, holding 
the same well above their heads. Birsch, the federal game 
warden, called to the hunters, '' 1\fen, we are game wardens. 
You are all under arrest. Don't move". Mercer called out, 
''You are under arrest, don't move''. Capps also spoke to 
them, "Stand still men. Nobody will hurt you". The hunt-
ers at this time stood still, and from all appearances had 
submitted to the arrest, and the wardens began to advance 
towards them, holding flashlights high above their heads. 
'vhen suddenly two of the hunters, the elder Waterfield and 
Bonney, threw their guns to their shoulders, pointing then1 
towards. the wardens, and one of them called, ''Stop ! Stop ! 
don't come any closer". Another said, "not another step". 
Young Waterfield, one of the hunters started to run in front 
of the automobile and in his excitement discharged his gun 
through the top of the corner of the Ford car. The game 
wardens, believing that they were in imminent peril, and as 
quickly. as they could they returned the fire in the dark to-
wards the place where the gun had flashed. 1\Iercer's auto-
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matic shotgun was discharged :fiye times in quick succession, 
and .Allen Lee Waterfield and James L. Bonney were killed. 
Upon the trial of the case Mercer 'vas convicted of murder 
in the second degree and sentenced tq a term of ten years in 
the State Penitentiary. The lower court refused to set aside 
the verdict, but the judgment of the lower court was reversed 
by the Supreme Court of Appeals. 
The Supreme Court of Appeals in the above case approved 
of the following instruction: 
'~I:f the jury should believe from the evidence that the ac-
cused shot the deceased under a reasonable belief that hil:l 
own life was in danger, or that he was in danger of serious 
bodily harm, as the facts and circumstances reasonably ap-
peared to him at the time, he was excusable in so doing, 
whether such danger was real or not. The question for the jury 
in this case is, not whether the taking of the life of the de-
ceased might have been safely avoided, but whether the ac-
cused might reasonably have believed and did believe, it neces-
sary to shoot as he did, resulting in the death of the deceased, 
in order to save his own life, or av:oid serious bodily harm.'' 
In the case of Harper v. Cottwmonwealth, 183 S. E. 171, it 
appears from the facts in the above case that Campbell 
had knocked Harper down s'everal times and the last 
time he knocked him down Harper fired a fatal shot at him 
with his pistol. Harper 'vas indicted for murder and found 
guilty of voluntary manslaughter and his punishment fixed 
at five years in the penitentiary. The lower court refused 
to set aside the verdict of the jury and Harper appealed the 
case to the Supreme Court of Appeals. The appellate court 
held that the testimony disclosed that the killing was done in 
self-defense, and that the judgment of the lower court should 
. be reversed, and the prosecution should be dismissed unless 
some new evidence is discovered. 
Hawkins v. Co1nmonwealth, 169 S. E. 558, 160 Va. 935. 
Russell Hawkins was indicted in the Circuit Court of Bruns-
"rick County for murder and the jury found him guilty of 
voluntary manslaughter and fixed his punishment at three 
years in the penitentiary. The accused moved the court to 
set aside the verdict on the ground that it was contrary to 
the law and evidence arrd the court overruled this motion and 
entered up judgment in accordance with the verdict of the 
jury. The judgment was reversed by the appellate court. 
40 Supreme .Court of Appeals of Virginia. 
It appears from the facts in the above case that o·n ~lay 
20, 1932, Hawkins was out walking and passed the residence 
of West, who called him and asked him to come into his house. 
and talk to him. Hawkins went into the couse of West and 
West produced some whiskey and asked Hawkins to have a 
drink and Hawkins took several drinks with West. Then West 
and Hawkins left the home of West and went to the home 
of Hawkins and when they got to Hawkins' home West took 
two pints of whiskey from his pocket and Ha,vkins and West 
continued to drink. After awhile they began to argue, ancl 
West began to curse and use boisterous language, when he 
did this Hawkins' wife and daughter left the house together. 
This seemed to make West mad and he inquired why the 
women were leaving and said to Hawkins, "Your clmun 'viie 
don't like me and has left hon1e because I am here. I ex-
pect to stay here until she returns, and I'll cut her God-damn 
head off. I'm a bad man anyway, I got away from the peni-
tentiary in North Carolina, etc.'' lla"rkins told West that 
his wife was not mad, but was leaving because she did not 
like to hear cursing and bad language. An altercation oc-
curred in 'vhich West shoved Hawkins against the wall and 
struck him on the ear. West then 'vent out of the house to 
the woodpile, as the accused thought to find an ax with which 
to kill him. West did not find an ax, but started back to-
wards the house with an open knife in his hand. Hawkins 
by this thne had gone out of' the house and was standing on 
the porch, and he went back into the house, and got his single-
barrel shotgun and again went on the porch, and with the 
gun in his hand warned West not to come any further to-
wards him. This warning was repeated several times. West 
continued to advance; and when he l1ad gotten within about 
six feet of the porch Hawkins shot him, believing that West 
was a dangerous man and jntending to attack him with the 
knife, and that he was in danger of death or gTeat bodily in-
jury at West's hands. On c1·oss exa1nination Hawkins stated 
that 'when West came towards the house 2oith the k1u[e in his 
hands, he could have gone into the hmtse and shad the door 
be.fore West could .rJet to hint and thus have ,qotten out of his 
1.vay; but that he did not do so because there was no lock on 
the door. 
Justice Epes, in delivering the opinion of the Court, said: 
"There is no evidence in the record which tends to contra-
dict the testimo·nv of the accused. His account of what oc-
curred is not inco.nsistent 'vith any other evidence introduGed 
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either by the Commonwealth or the accused. On the con-
trary, the evidence of the Commonwealth tends to support 
the storv told by the accused. As was said by this court in 
Spratley v. Con1-., 154 Va. 854, 864, 152 S. E. 362, 365: 'While 
the jury is the judge of both the weight of the testimony and 
the credibility of witnesses, it may not arbitrarily or without 
any justification therefor give no w-eight to material evidence, 
which is uncontradicted and is not inconsistent with any other 
evidence in the case, or refuse to credit the uncontradicted 
testimony of a witness, even though he lJe the accused, whose 
credibility has not been impeached, whose testimony is not 
either in and of itself, or, when viewed in the light of all the 
other ·evidence in the case, unreasonable or improbable, and 
is not inconsistent with any fact or circumstance to which 
there is testimony or of which there is evidence. There must 
be something to Justify the jury in not crediting and in dis-
regarding the testimony of the accused other than the mere 
fact that he is the accused or one of them.' '' 
In the case of Spratley v. Cmnrnonwealth, 152 S. E. 362, 
154: V a. 854. Justice Epes in delivering the opinion of the 
court said: 
'' vVhile the jury is the judg·-e of both the weight of the tes-
timony and the credibility of witnesses, it may not arbitrarily 
or without any justification therefor g·ive no weig·ht to ma-
terial evidence, which is uncontradicted and is not inconsist-
ent with any other evidence in the case, or refuse to credit 
the uncontradicted testimony of a witness, even though he 
be the accused, whose credibility has not been impeached, 
whose testimony is not either in and of itself, or, when viewed 
in the light of all the other ·evidence in the case, unreasonable 
or improbable, and is not inconsistent with any fact or cir-
cumstance to which there is testimony or of which there is 
evidence. There n1ust be something· ~to justify the jury in 
not crediting and in disregarding the testimony of the ac-
cusecl other than the mere fact that he is the accused or one 
of them. 1lfessrs. v. Co1nmon,wealth, 145 Va. 838, 133 S. E. 
761 ; Ramey v. C 01n1nonwealth, 136 V a. 7 69, 117 S. E. 833 ; 
Cox v. CD1n11't011/lVealth, 140 Va. 513, 125 S. E. 139; Triplett 
v. Cornmonwealth, 141 Va. 578, 127 S. E. 486; People v. Willie 
Won.a, 321 Ill. 181, 151 N. E. 485; People v. Todd, 301 Ill. 85, 
133 N. E. 645; R~t8sell v. State, 91 Fla. 370, 107 So. 922; Cle--m-
ents v. State, 19 Ala. App. 640, 99 So. 832·; Ammons v. 8ta.fe, 
20 Ala. App. 283, 101 So. 511; Denha·m v. Cn11t1nonweaUh, 206 
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Ky. 746, 268 S. W. 545; JJlcLeod v. State, 140 ~!iss. 897, 105 
So. 757; State v. Lutz, 85 W. Va. 330, 101 S. E. 434; State v. 
Galfo'rd, 87 Vv. Va. 358, 105 S. E. 237; State v. Iiurst, 93 W. 
Va. 22, 116 S. E .. 248." . 
In the case of Richat~dson v. C01nmonwealth, 104 S. E. 789, 
128 Va. 691. The facts in this case are as follows: 
Richardson was convicted of murder in the second degree 
in the Circuit Court of Russell County, Virginia, and it-- ap-
pears from the evidence that the deceased had been drinking 
and, was riding in an automobile, which was run by its driver 
for hire, with Richardson and some ladies; that a short time 
before Richardson shot the deceased, the deceased leaned 
across the lap of Richardson and attempted to put his harids 
on one of the girls, and Richardson prevented him from doing 
so by putting his foot up to stop him. The deceased again 
leaned over across the lap of Richardson and caught one of 
the· girls by the leg. She said to the deceased, "You had bet-
ter attend to your own business, if you know what is best for 
you". Thereupon Richardson said, "Don't say anything to 
him; it will cause trouble"· The deceased quit his co11duct 
for a few minutes, when. the male' passenger addressed the 
deceased and asked if he was asleep. The deceased s~dd, 
"No", and then leaned over on Richardson in the same way as 
previously, and Richardson thought the deceased had bold 
of the girl again and said to the deceased, ''Sit up". The 
deceased replied, "I will sit any way I God-damn please", 
seized Richardson by the throat, struck hin1 in the face with his 
fist, pulled him do'vn into the seat, had hin1 by the throat 
and was ''up over him", and while Richardson was being thus 
choked he got a pistol out of his pocket and shot the deceased, 
causing his death. Richardson was twenty-seven years old 
and weighed one hundred and twelve pounds, and the deceased 
was forty years old, and, as variously stated by 'vitnesses, 
was from one hundred and thirty-five to one hundred and 
sixty-five pounds. The deceased made statements to the hos-
pital after he knew that he could not live, in one of which 
he said, ''he did not know the name of the boy or man who 
shot him, that he was playing, that he was not marl, and that 
he did not kno'v what made him shoot him''. The gen~ral 
reputation of the deeeased was that when sober, he was a 
very peaceful citizen and when under. the influence of liquor 
was a quarrelsome man. 
The appellate court reversed the decision of the lower court 
upon the giving of the following instruction: 
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''The court instructs the jury that a mortal wound given 
with a deadly weapon, in the previous possession of the slayer, 
'vithout any or upon very slight provocation, is prima facie 
·willful, deliberate and premeditated killing, and throws upon 
the accused the necessity of proving extenuating circum-
stances.' ' , 
Justice Sims, in delivering the opinion of the Court, said : 
''Now, in the case before us there was no previous grudge, 
the homicide was committed in the course of a sudden quarrel, 
in mutual combat, upon a sudden provocation, 'vhich was un-
questionably resented, and the provocation was more than 
'very slight'. V\lhether the evidence shows that the killing 
was done in justifiable self-defense, it is unnecessary for us 
to decide; but it was certainly accompanied with such cir-
cumstances of extenuation that malice, and hence murder, 
could not be presumed from the fact of the killing. There 
·was no other evidence of malice in the case. This being so, 
there was no evidence whatever before the jury to support 
their verdict of murder in the second degre·e. '' 
''It is urged in argument in behalf of the Commonwealth, 
that the dying declaration of the deceased, 'that he was 
playing, that he was not mad, • • *and that he did not know 
·what made (the accused) shoot him', evidences that the provo-
cation was very slight. But such declaration is confined to a 
statement of the inner consciousness and condition of mind 
of the deceased. It does not sta.te what his conduct and out-
ward demeanor were at the time. Hence such statement is 
not in conflict with the testimony of the 'vitnesses for the 
Commonwealth who were at the scene of the tragedy, which, 
in entire accord with the testimony for the accused, shows 
that the actual conduct of the deceased and his outward de-
meanor, which resulted in the affray and the fatal shooting, 
gave no indication that he was "playing", or that "he was 
not mad'', or that he gave the accused no apparent cause to 
shoot him. On the contrary, the reasonable deduction which 
the accused was justified in drawing from the actual conduct 
of the deceased at the time as such conduct is shown by the 
evidence as aforesaid, was that the deceased first persisted 
in his insulting conduct towards the young lady, Eula Ray, 
and, when prevented from continuing in such conduct, fol-
lowed tha.t by a violent assault upon the accused with the in-
tent to do him bodily harm. The accused had the right to 
act in view of the conduct of the deeeased as it reasonably 
appeared to the accused at the time; and that conduct con-
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stituted a provocation for the shooting, which, as aforesaid, 
was certainly far in excess of a 'very slight provocation'." 
The uncontradicted evidence in the case at Bar is that 
J. W. Nelson, Sr., without any provocation made an assault 
upon his son and wife, J. W. Nelson, Jr., and Mrs. Susie 
Nelson, and threatened to take their lives on December 87 
1935; that he had choked and \vas still choking his. wife, 
Mrs. Susie Nelson, until her throat and face began to tnrn 
purple, and J. W. Nelson, Jr., the son of l\irs. Susie Nelson, 
believing that the life of his mother was in danger or in 
danger of serious bodily harm, shot his father,. J. W. Nelson, 
Sr. The la\v is well settled in this state in the case of 1Vlercer 
v. Common'wealth and other cases cited, supra, that if the de-
fendant, J. Vv. Nelson, Jr., shot his father under a reasonable 
belief that his own life or that of his mother was in danger, 
or was in danger of serious bodily harm, as the facts and cir-
cumstances reasonably appeared to him at the time, he ·was 
excusable in so doing, \vhether such danger was real or noL 
The question for the jury in the case is not whether the taking 
of the life of the deceased might have been safely avoided,. 
but whether the accused might reasonably have believed ancl 
did believe, it necessary to shoot as be did, resulting in the 
death of the deceased in order to save his own life or thnt 
of his mother, or avoid serious bodily harm to them. 
Therefore, J. W. Nelson, Jr., the plaintiff in error, fron1 
the facts and circumstances of this case \vas justifi.cd in be-
lieving that his father, J. W. Nelson, Sr., would kill or do 
his mother serious bodily harm at the time he shot and killed 
him, then the killing of his father was an excusable or justi-
fiable homicide, and he should have been acquitted of the 
offense with which he was charged. 
STATEMENT ~fADE IN COI\fPLIANCE \VITH RULE 
TWO. 
Your petitioner desires to state orally the reason for re-
viewing the judg1nent complained of, and on September 11, 
1936, your petitioner mailed toW. M. :.Minter, Common,vealth's 
Attorney for the County of J\IIathews, a copy of this petition. 
In the event that a writ of error and snpe1·sedeas is awarded 
your petitioner, he desires to adopt this petition as his brief. 
For the foregoing reasons your petitioner prays that a writ 
of error and supe1·sedeas be Rwarded him and tha.t the judg-
ment of the lower court be reviewed and reversed, and that this 
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court enter up an order that the defendant be found not 
guilty or remand the case for a ne·w trial. 
Respectfully submitted, 
J. W. NELSON, JR., 
By Counsel. 
GILBERT L. DIGGS, 
J. DOUGLAS ~IITCHELL, 
Counsels for Petitioner. 
We, Gilbert L. Diggs and J. Douglas Mitchell, attorneys 
practicing in the Supreme Court of Appeals of Virginifl, 
hereby certify that in our judgment there is error in the judg-
ment complained of in the foregoing petition, and that the 
same should be reviewed and reversed. 
GILBERT L. DIGGS, 
J. DOUGLAS MITCHELIJ. 
Received September 12, 1936. 
~L B. WATTS, Clerk. 
November 10, 1936. Writ of error and supersedeas awarded 
by the court. No bond required. 
J\II. B. W. 
RECORD 
VIRGINIA: 
County of Mathews, to-wit: 
Pleas before the Circuit Court of the County of Mathew~ 
at the courthous·e of the said County, on the 16th day of 
~{arch, 1936. 
Be it remembered, That heretofore, to-wit: .. t\.t a Circuit 
Court held for the said county at the courthouse, on the .20th 
day of January, 1936, Rudolph Small, Foreman, and 0. V. 
Diggs, Orin F. Hudgins, JohnS. Williams, James 1\L Shinault 
and George E. Hunt 'vere sworn a special grand jury of in-
quest for the body of this county, and having received ilv~ir 
charge withdrew, and a.fter some time returned into court 
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with an indictment against J. vV. Nelson, Jr., for a felony, 
which, with the indorsement thereon by the foreman, is as 
follows: 
Commonwealth of Virginia, 
County of Mathews, to-wit: 
In the Circuit Court of said county. 
The grand jurors of the State of Virginia, in and for the 
body of the County of ~fathews, and now attending tl1e said 
Court at its January, 1936 Term, upon their oaths do pre-
sent that J. W. Nelson, Jr., on the 8th day of Decen1b~r, 
1935, in the said County, in and upon one Jaines VV. Nelson, 
then and the·re being, feloniously, wilfully, and of his maHco 
aforethought, did then and there make an assault; and that 
the said J. W. Nelson, Jr., with a certain pistol, then m1d 
there charged with gunpowder and leaden ball, which said 
pistol, he, the said J. W. Nelson, Jr., in his hand then and 
there had and held, then and there feloniously, wilfully, and 
of his malice aforethought, did discharge and shoot off at, 
against, and upon the said James W. Nelson; and tha.t the 
said J. W. Nelson, Jr., with the leaden ball aforesaid, out 
of the pistol by the said J. W. Nelson, Jr., discharged and 
shot off as aforesaid, then and there, feloniously, wilfully and 
of his malice aforethought did strike, penetrate and 
page 2 } wound him, the said James \V. Nelson, in and upo11 
the head, brain and arteries of hin1, the said .Tames 
W. Nelson, giving to him, the said James W. Nelson, then and 
there, with the leaden ball aforesaid, so as aforesaid dis-
charged and shot off out of the pistol aforesaid by the said 
J. W. Nelson, Jr., in and upon the head, brain and arteries 
of the head of him, the said James W. Nelson, one mortal 
wound; of which said mortal wound he, the said Janies vV. 
Nelson, then and there instantly died. And · so the jnrors 
aforesaid, on their oaths aforesaid, do say that the said 
J. W. Nelson, Jr., him, the said James W. Nelson, in the 
manner and by the n1eans aforesaid, feloniously, wilfully, 
and of his malice aforethought, did kill and murder, against 
the peace and dignity of the Commonwealth of Virginia. 
And the Grand Jurors aforesaid, upon their oaths afore-
said, do further present that J. W. Nelson, Jr., on the 8th day 
of December, 1935, in the said County of 1viathe'\vs, feloniously 
did kill and murder one James W. Nelson, against the peace 
and dignity of the Commonwealth of Virginia.. 
Upon the evidence of John R. Gill, H. L. Nelson and ·w. R. 
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Diggs, witnesses sworn in open Court and sent on to the 
Grand Jury to give evidence. 
Indorsed: A True Bill. 
RUDOLPH SMALL, Foreman. 
And at another day, to-wit: At a Circuit Court continued 
and held for the County of Mathews at the courthouse there· 
of on Thursday, the thirtieth day of January, 1936, the fol-
lowing proceedings were had~ · 
ON INDICTMENT FOR FELONY. 
The Commonwealth of Virginia 
v .. 
J. W. Nelson, Jr. 
This day came the Commonwealth by vV. M. Minter, Esq., 
her attorney, and the accused appeared in person, in obedience 
to his recognizance entered into at the preliminary hearing 
of this case before the Trial Justice of ~Iathews County, and 
· by. Gilbert L. Diggs, Esq., and J. Douglas Mitchell, 
page 3} Esq., his attorneys, the aecused being arraigned 
plead not guilty to the indictment against him, there-
upon came thirty-one (31) of the thirty-two (32) persons 
summoned by the Sheriff of this County on writs of venire 
facia-s, viz.: E. B. Shackelford; Curtis Chisley; Edwin T. 
Hudgins; Irvin M .. Hudgins; J. H. Dennis; C. E. Hatch; 
Bailey Adams, Jr.; J. Thomas Diggs; J as. A. Gray; A. L. 
Callis ; Wilson L. Brooks; C. W. Downs; Foster L. Oliver; 
W. Taylor Owens; L. W. Edwards; R. H. ~filler; J. Arthur 
I-Iudgins; F. J. Sihley; H. K. Taylor; J. H. 1\tia.son; II. C. 
Armistead; R. L. Mickelborough; H. T. Chism; Arthur L. 
Hudgins; N. B. Diggs; Ashley Brownley; W. E. Diggs; M.A. 
Davis; Moscoe ,V. Wliite; Henry E. Armistead and Granberry 
Hudgins, who were sworn on their voir dire, examined by the 
Court, of whom Curtis Chisley; Irvin M. Hudgins; C. E. 
Hatch; Bailey Adams, Jr.; J. Thomas Diggs; Jas. A. Gray; 
A. L. Callis; Wilson L. Brooks; C. W. Downs; Foster L. 
Oliver; W. Taylor Owens; L. W. Edwards; H. C. Armistead; 
Arthur L. I-Iudgins; Ashley Brownley; Vv. E. Diggs; H. K. 
Taylor; and Granberry Hudgins wcr.e found free from all 
legal exceptions and qualified to serve as jurors for the trial 
of the accused; thereupon, to complete the panel, the sheriff 
was directed to summon from a list of persons selected and 
drawn from the list provided by Sections 5988 and 5990 of the 
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Code of Virginia, four persons, a venire facias was issued,. 
directed to the Sheriff of ~rathews County, wl1ich was e~ecuted 
by the summoning of W. Carroll Stewart; T. H. Green; J. S. 
Nottingham and R. S. Chambers, who 'vere sworn on their 
voir dire, examined by the Court, of whom W. Carroll Stew-
art and R. S. Chambers were found free from all legal ex-
ceptions and qualified to serve as jurors for the trial of th~ 
accused, thus completing the panel of twenty (20) persons, 
who were found free from all legal exceptions and qualifiecl 
to serve as jurors for the trial of the accused, a list of the 
above named persons, who were found free fr01n all legal 
exceptions was passed to the attorney for the Com-
page 4 ~ monwealth and the attorneys for the accused, who 
struck from said list according to statute the names 
of Curtis Chisley; Irving M. Hudgins; C. E. Hatch; Bailey 
.Adams, Jr., Wilson L. Brooks; I-I. C. Armistead; Arthur L .. 
Hudgins and W. Carroll Stewart, thus leaving J. Thomas 
Diggs; J a.s. A. Gray; A. L. Callis; C. W. Downs; Fostel' L. 
Oliver; W. Taylor Owens; L. 'V. Edwards; Ashley Brown-
ley; W. E. Diggs; H. K. Taylor; Granberry Hudgins and 
R. S. Chambers the jury for the trial of the accused, who 
were sworn to well and truly try and true deliverance make 
between the Commonwealth a.nd J. W. Nelson, Jr., the prisoner 
at the bar and a true verdict render according to the evi-
dence, and having partially heard the evidence,· 'vere given 
in charge of the Sheriff and Deputy Sheriff of this county to 
whom were administered· an oath that they 'vould keep them 
together without communication with any person, and that 
they would neither converse with them themselves touching 
this trial, nor permit any other person to do so, and would 
cause them to appear in court from time to time pursuant 
to the order of the Court; and said jurors were adjourned until 
to-morrow morning at 10 o'clock. 
And at another day, to-wit: .At a Circuit Court continued. 
and held for the County of Mathews at the courthouse there-
of on Friday, the 31st day of January, 1936, the following 
proceedings were had. 
ON INDICTMENT FOR A FELONY. 
The Commonwealth of Virginia 
11. 
J. W. Nelson, Jr. 
This day again came the Commonwealth by her attorney 
and the accused again appeared at the bar· of this Court in 
obedience to his recognizance and by his attorneys, and again 
- ---~---
' 
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came the jury, viz. : J. Thomas Diggs ; J as. A. Gray; A. .L. 
Callis; C. W. Downs; Foster L. Oliver; vV. Taylor o,vens; 
L. VV. Edward~; Ashley Brownley; W. E. Diggs; H. JC 
Taylor; Granberry Hudgins and R. S. Chambers, \Vho were 
on yesterday sworn to well and truly try and true 
page 5 r deliverance make between the Commonwealth and 
J. W. Nelson, Jr., the accused and a true verdict 
render according to the evidence,· in charge of the sheriff and 
deputy sheriff of this county, who were on yesterday s·worn 
to keep said jury together during the trial of this case with-
out communication with any person, and having fully hearc..l 
the evidence and argument of counsel were sent out of court 
to consider of their verdict, and after some time returned 
into court with a verdict in the following words: 
We, the jury, find the accused guilty of manslaughter as 
charged in the within indictment and fix his punishment at 4 
years in the State Penitentiary. 
A. L. CALLIS, Foreman. 
The accused by his attorneys moved the court to set aside 
the verdict of the jury; as contrary to the law and the evi-
dence; for the giving of certain instructions on behalf of the 
Commonwealth, objected to by the attorneys for the accused, 
the reasons for which are assigned and will appear in the 
stenographer's record in the case; and for the refusal of 
the Court to give certain instructions on involuntary man- · 
slaughter offered by the attotneys for the accused; which 
motion the Court takes time to consider. 
And at another day, to-wit: At a Circuit Court continued 
and held for the cotu1ty of Mathews, a.t the courthouse ther·e-
of, on Friday, the 21st day of February, 1936, the following 
proceedings were had. 
ON INDICT~fENT FOR A FELONY. 
Commonwealth of Virginia 
v. 
J. W. Nelson, Jr. 
This day again came the Commonwealth by her attorn{1y, 
and the accused again appeared in obedience to his recog-
nizance and by his attorneys to be heard on his motion, made 
on the 21st day of Janua.ry, 1936, moving the court to set aside 
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the verdict of the ju1:y for reasons then assigned, 
page 6 ~ and to add the following grounds of assignment of 
. errors, to-wit: 
1. To so much of instruction No. 1 as given on behalf of 
the Commonwe-alth that instructed the jury as to murder in 
the first and second degrees, as there was no evidence in the 
case to support a verdict of murder in the first degree and 
second degree. 
2. To the giving instruction No. 2 given on behalf of the 
Commonwealth for the following reasons, first, that there 
was no evidence to show express malice on the part of the 
accused, and that under the facts and circumstances :-;ur-
rounding the killing, as shown by the evidence in the case, 
the jury could not be permitted to infer that implied raalice 
existed, second, that the uncontradicted evidence in the <:ase 
shows that the accused killed his father in defense of his 
mother, and third, because the instruction placed the burden 
upon the accused to show sufficient provocation to reduce 
the killing of James W. N elsou as defined in instruction 
No. 1, or to show that the killing of James W. Nelson by 
Jameg. W. Nelson, Jr., was in self defense as defined in in-
struction No. 3 given on behalf of the Comn1onwealth. 
3. To the giving of instruction No. 3 given on behalf of 
the Commonwealth because it states incorrectly an abstract 
· proposition of law in the first part of said instruction which 
is misleading and prejudicial to the interest of the defendant 
in the case. 
4. To the giving of instruction No. 6 on behalf of the Com-
monwealth for the same reasons as stated as to the giving 
of instruction No. 2 on behalf of the Cormnonwealth. 
5. For the refusal of the Court to give instruction No. . .. 
which was offered by the defendant as to involuntary Inan-
slaughter. 
6. To the verdict of the jury as being uncertain as to the 
degree of manslaughter. The verdict of the jury finding the 
accused guilty of manslaughter is uncertain, b~ause the 
manslaughter may be either voluntary or involuntary. 
7. Because the verdict of the jury is contrary to the law 
and evidence in the case. 
page 7 ~ And the Court having fully heard. the argmnent 
of counsel on the motion to set aside the verdict of 
the jury, not UO\V being advised, takes time to consider. 
And at this day, to-wit: .At a Circuit Court held for the 
county of Mathews, at the courthouse thereof, on 1\fonday, the 
16th day of March, 1936, the following proceedings were had. 
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This day again came the Commonwealth by her attorney, 
and the accused appeared again in obedience to his recog-
nizance and by his attorneys; and the Court having maturely 
considered the motion to set aside the verdict of the jury 
rendered on the 31st day of January, 1936, for reasons then 
assigned and the additional grounds as set out in the order 
of this court on the 21st day of February, 1936, which motion 
the court doth overrule, to which ruling of the Court the ac-
cused by his attorneys excepts, and the accused being asked 
if anything for himself he had or knew to say, why this court 
should not now proceed to pronounce judgment against him 
according to law, and nothing being offered or alleged in 
delay of judgment, it is considered by the Court that the said 
J'. W. Nelson, Jr., be imprisoned in the State Penitentiary 
of Virginia for a term of four ( 4) years, the period by the 
jury a~certained. And that the Commonwealth recover her 
costs. · 
And the accused, by his attorneys, having signified his in-
tention of applying to the Court of Appeals of Virginia for a 
·writ of error to the judgment of this Court, the execution 
of this order is suspended for a period of sixty (60) days, in 
<>rder that the accused may perfect his appeal. 
Following are Bills of Exception filed in this case. 
page 8} BILL OF EXCEPTIONS NO. 1. 
Virginia: 
In the Circuit Court fnr the County of JYiathews. 
Commonwealth 
v. 
J. W. Nelson, Jr. 
The following is a transcript of the evidence taken before 
the Circuit Court for the County of Mathews, at its Court 
House at Mathews, Virginia, on the 30th and 31st days of Janu-
ary, 1936, in the above entitled _cause. 
Present: W. M. Minter, Esq., Attorney for the Common-
wealth; Gilbert L. Diggs, Esq., and J. Douglas Mitchell, Coun-
sel for the Accused. 
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Here follows the testimony of 
DR .. J. R. GILL,. 
a witness of lawful age, who, being first duly sworn, saith 
as follows: 
DIRECT EXAIVIINATION. 
By Mr. Minter: 
1Q. State your name, please. 
A. J. R. Gill, sir. 
2Q. What is your profession f 
A. Physician. 
3Q. Where do you practice? 
A. Mathews County. 
4Q. flow long have you been in the practice of your pro-
fession? 
A. Eight years. 
5Q. Were you or not, Doctor, on the 8th day of last De-
cember called to the home of Mr. James W. Nelson near-
Foster? 
page 9 ~ A. Yes, sir. 
6Q. About what time, if you recall, were you (•allec1 
to this home 1 
A. About four o'clock, sir, I think. · 
7Q. Do you mean yon were called at 4 :00 or reached there 
at 4:00? 
A. I reached there about five minutes after I was called. 
It may have been about five minutes to 4:00. 
8Q. What did you find, Doctor, when you anived at that 
homeY 
A. I found Mr. Nelson, Sr., on the floor of .the kitchen, and 
a stream of blood around his head. I first examined him 
to determine 'vhether he 'vas dead or not, and he was. Fiis 
body was cooling off at that time. After ascertaining that 
he was beyond any hope of medical aid, I proceeded to find 
out the cause of his death, and the cause of his death 'vas a 
bullet wound through the right nostril, taking a slight upward 
·slant towards the base of the brain. 
9Q. Speaking as a physician, Doctor, how long would you 
say Mr. Nelson survived this shot-this wound 1 
A. lie died almost instantaneously. 
lOQ. Was there or not anything about the wound to indi-
cate how far from the deceased was the gun when the shot was 
fired? 
A. There was a powder bu1·n right around the edge of the 
wound, right in .here, which is the edge of the nostril. 
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11Q. Doctor, from the nature of the wound, 'vould you 
state whether-or are you able to state anything as to the 
distance away from the deceased the automatic pistol which 
killed him was fired~ 
Mr. l\fitchell: I object. 
l\!Ir. Minter: Question withdrawn. 
page 10 } 12Q. Was there any n1utilation of the face uf 
Mr. Nelson by this bullet~ 
A. No mutilation at all. I had to look for the wound 
three or four minutes before I found the exact location. 
13Q. Will you tell the jury whether there 'vas any injury by 
that bullet done to the nostril itself, or to the lip below the 
nostril? 
A. No, sir. It was a clean wound. 
14Q. Do I understand you to mean by that that the bullet 
went directly in the nostril 1 
A. It went directly in the nostril, right here, not hitting 
either side . 
.15Q. What position would you state the head of the de-
ceased had to be in order to. have the bullet penetrate 'vhere 
it did? 
l\fr. Diggs: I object for the reason that it calls for an 
opinion on the part of the witness. Let him state the direc-
tion the bullet went, the jury can draw conclusions. 
The Court : He is testifying as an expert. 
l\!r. Mitchell: l\{y objection is that it is ilnpossible for the 
Doctor to answer the question unless he also is in a position 
to know what position the pistol was being held by the person 
who perpetrated the crime. 
The Court: Frame the question again, l\{r. Minter. · 
16Q. Will you state to the jury, Doctor, from the position 
of this wound and the course of the bullet 'vhich killed ~fr. 
Nelson, what position the head of 1\{r. Nelson must have 
been in and the gun have been in when the bullet was fired 1 
The Court: Question admitted. 
page 11 } A. The course of the bullet had to be just about 
at this angle to reac.h the base of the skull. It went 
in a slightly upward position to the base of the brain. It 
had to be just at this angle. If at this angle, it would have 
missed the base of the brain, but it had to be just about ttt 
this angle (indicating). 
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17Q. Doctor, did you observe any other wound upon ~Ir. 
Nelson¥ 
A. I did not observe any other wound, sir. 
18Q. Did you ever see him after that? 
A. No, sir. I did not. 
19Q. "\iVho was present at this home when you arrived 
there, other than offioors of the law? 
A. There was a good-sized crowd in the yard. 
20Q. I mean in the house. 
A. I am not absolutely positive I could give you all present 
in the house, but I can state-
21Q. Those you remember. 
A. ~Ir. and J\IIrs. Eddie Forrest, Tommy Smith, I believe, 
MJJs. Nelson, of course, and there were others around. 
22Q. Was the accused, 1\'Ir. J. W. Nelson, Jr., there¥ 
A. I did not see him. 
23Q. Did you have an opportunity to observe Mrs. Nelson, 
the mother of the accused and wife of the deceased T 
A. Only during the coroner's inquest. 
24Q. Did you observe her? . 
A. From a distance of about three feet. 
25Q. Did you observe closely, or merely glance at her ·r 
A. I scrutinized her face and neck closely from that dis-
tance. 
26Q. Tell the jury whether or not you were called upon 
to give any treatment to Mrs. Nelson at that timeT 
A. No, sir. 
page 12 ~ 27Q. Were you requested to give any treatment 
at that time Y 
A. No, sir. . 
28Q. State to the jury whether or not your observation of 
Mrs. Nelson disclosed to you any signs of injury. 
A. Her face-at first she was very nervous, been crying, 
her hair was disarranged, her face was red, her neck was red. 
29Q. Did you see any other evidence? 
A. I didn't notice any other. 
30Q. Could or not the evidence of agitation which you f:aw, 
or the physical evidence which you saw, have come as well 
from agitation and excitmnent as from any other cause"? 
A. It could have. 
CROSS EXAl\IIINATION. 
Bv Mr. Mitchell: 
~ lQ. By whom were you called; Doctor? 
A. By Justice of the Peace Jones. 
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2Q. You were not called by the Nelson family on that oc-
casion? 
A. No, sir. 
3Q. You did not go there for the purpose of examining Mrs. 
Nelson, did you¥ 
A. No, sir. 
4Q. As a matter of fact, you did not make an examination 
of Mrs. Nelson, did you? 
A. No examination was made, no, sir. 
5Q. Now, I understood you to tell the jury that you were 
within about three feet of Mrs. Nelson and noticed her face 
and throat were red, her hair dishevelled, seemed highly 
nervous and crying. Is that correct Y 
A. Yes, sir. Approximately three feet. I didn't measure 
the distance. 
6Q. Did you have any occasion to observe l.vfrs. 
·page 13 } Nelson on that occasion? 
A. What do you mean, sir? 
7Q. I mean this-you have stated to the Jury that her 
face was red, throat red, hair dishevelled, seemed highly 
nervous and crying. Did you have any occasion to particu-
larly observe her condition-I mean reason? 
A. The reason I observed or scrutinized her, I should say, 
was on account of the evidence given at the Coroner's Court 
that was held while she was there. 
SQ. Well now, from your observation of Mrs. Nelson on 
that occasion, there was nothing that you saw about her 
to indicate that she had been choked 7 
A. No, sir, there was not. 
9Q. As a matter of fact, the symptoms that you observed 
sho,ved that she had been in excitement, did they not t 
A. Correct. 
lOQ. And the symptoms you observed would not be un-
natural results from a. person who might have attempted to 
choke her, would they have been? 
A. Correct. 
llQ. Now, Doctor, as to the position of the head of Mr. 
Nelson at the time he was shot, that would depend in a large 
measure upon the position that the pistol was held at the time 
he was shot, would it not? 
A. Correct. I did not give the position of his head at all in 
answering the question a few minutes ago, but merely the 
course of the bullet. 
12Q. It is a fact that frequently the bullet doesn't take a 
natural course, but may strike a bone or gristle and take 
an entirely different course after striking the body, is that 
not true? 
----, 
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· A. That is true, but in the particular case at 
page 14 ~ present, the bones are· rather soft from this angle 
on up. 
13Q. Did you really dissect the head¥ 
A. I did not, no, sir. 
14Q. Is there anything in the head which 1night con1e in 
contact with the bullet to cause it to take a different course 
than that 'vhich would be naturally expected¥ 
A. The skull bones. 
15Q. Yon don't know 'vhether that was struck or not 1 
A. It had to go through the skull bones to enter the brain .. 
The brain is encased in the skull. 
16Q. Anything confined to the skull that this bullet 1night 
have come in contact with that 'vould have caused it to change 
its course 1 Anything within the skull Y 
A. No, sir. Nothing within the skull. The brain is soft 
tissue. 
17Q. Then, I understand you to tell the jury that there is not 
anything· the bullet could have come in contact with after 
entering the right nostril to have caused it to change its 
course¥ 
A. No, sir. I did not say that. It could have,. going up at 
this ·angle, naturally would hit a part of the skull to get to 
the brain, had to go through the skull to get to the brain. 
Now, there is a possibility, of course, that the bullet hit 
here and glanced slightly over to one side of the skull ancl 
entered the brain. The bullet had to enter the brain to pro-
duce instant death, but from the way the instant death was 
caused, it was reasonable to assume that the bullet took a 
direct course. 
18Q. Now, Doctor, what I am getting at is this. You are 
basing your opinion as to what position the head of the de-
ceased occupied at the time he 'vas shot chiefly upon the 
course that the bullet took. 
page 15 ~ A. No, sir. I haven't made any mention of the 
head of the deceased, merely the course of the 
bullet. 
19Q. I understood you to state to the Commonwealth's at-
torney that the l1ead had to be rather erect at the time he 
'vas shot. 
A. You are wrong, sir. 
20Q. Then you do not know what position the head oceupiecl 
at the time, do you? 
A. I haven't said so. I don't Imow. 
21Q. But, Doctor, as a matter of fact, you cannot deter-
mine the position of the head of the deceased, or the position 
---- -- -- --------, 
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of the party who fired the pistol by the course of the bullet 
after entering the nostril, can you 1 
A. It depends upon variable positions of both the head 
of the man who was shot and the man who fired the pistol. 
We know the direction the bullet went. The other two are 
variable facts. 
22Q. And you are not in a position to say the bullet did 
not come in contact with something· that would cause it not 
to take a natural course T 
A. I would say it took a natural course, because the 'vound 
was not torn. 
23Q. That is as far as you went 1 You did not go into 
the brain? 
A. No, sir. 
24Q. You could not be positive unless you took a more 
thorough exa.n1ination, could you' 
A. I think so. The fact that it caused instant death, and 
the bleeding. It was bound to have gone-by taking t11is 
course up, if it went any further than this it would have 
missed the brain entirely, the base of the brain. This bone 
in the back is at the base of the brain. 
page 16 r 25Q. Now, Doctor, as I understand, when you 
got there-who held the coroner's inquest, the J UH-
tice of.the PeaceT 
A. The Justice of the Peace, I suppose you would e.all 
him. 
26Q. I presume you were there. You had heard the reason 
he was shot was because he was choking lVIrs. Nelson? 
A. At the coroner's Court. 
27Q. And you didn't see anything inconsistent about the 
symptoms of lVIrs. Nelson to indicate anything inconsistent 
with that statement, from the symptoms T The reel neck, 
the red face, being highly nerv:ous and dishevelled hair would 
indicate that statement was correct, would it not 1 
A. No~ Nothing inconsistent. 
RE-DIRECT EXAMINATION. 
By lVIr. Minter : 
lQ. You stated, Doctor, in cross examination that these 
symptoms you saw might have been consistent with the fact 
that an attack had been made upon Mrs. Nelson. Could 
it just as easily be explained by highly mental strain under 
which she was naturally laboring at that time? 
A. Of course it could have, yes. 
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2Q. Doctor, I believe you testified in examination in chief 
you saw no mark of any kind on Mrs. Nelson1 
A. At the distance at which I observed her, sir, I did not 
see.any, I saw redness, but it was at a distance of about three 
feet. 
3Q. Was that such a distance that prevented you seeing 
marks had there been any1 
A. There could have been marks, but the only marks you 
could have expected to find then was scratches, one hour 
after the c.rime was committed approximately. 
4Q. Did you undertake, Doctor, to find the bullet? 
A. I did not, sir. 
page 17 ~ 5Q. So far as you know, did the bullet come out 
of the skull? 
A. There was no evidenc.e it came out. I examined the head 
in the back and no exit wound was found. 
6Q. State, if you please, Doctor, whether or not the possi-
bility of the bullet's course being deflected by the s~ull which 
protects the brain would have anything to do with the direction 
of the bullet at the point of entrance. I mean by that ques-
tion-would it, if the bullet struck a bone, in any wa.y lessen 
your ability to tell the direction of the bullet when it entere'd 
the nostril? 
A. No, sir. 
7Q. Was there immediately adjacent to the nostril when 
it entered any bony structure to deflect the bullet~ 
A. No, sir, not of any consequence. 
RE-CROSS EXAl\fiNATION . 
. By Mr. Mitchell: • 
lQ. Mr. Minter asked you 'vhether the symptoms that you 
observed of Mrs. Nelson's were not such symptoms as rnight 
easily have been produced from some other cause tl~an chok-
ing. Did I understand you to say that these symptoms 
which you observed could have been easily caused by other 
things? 
A. The redness of the face and neck of anybody, sir, as well 
as dishevelled hair, could have come from a highly nervous 
condition. 
2Q. Did you say that these symptoms, as asked by Mr. 
1\Hnter, might have been as easily explained as having come 
from a highly nervous condition as having come from a per-
son who may have choked her? 
A. Please state that again, sir. 
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3Q. I want to know whether or not you state to 
page 18 ~ this Jury that the symptoms you observed might 
have as easily been produced by the highly nervous 
condition of Mrs. Nelson as by a person who had choked 
her? 
A. Yes, sir. 
4Q. How long was it after the death of Mr. Nelson to the 
time you saw Mrs. Nelson? 
A. Approximately one hour. 
. 5Q. What was the light condition of that homeY Was 
it very bright in the home? 
A. About medium light, I would say, sir. 
6Q. At the time of the coroner's inquest there was a larg-e 
number of persons in the house, wasn't ther-e? 
A. Just a few in the house. 
7Q. You did not get close enough to Mrs. Nelson to state 
to the jury positively whether there were any scratches or 
scars on her neck, or not, did you Y 
A. I did not examine 1\tirs. Nelson's neck because I was 
there only as a witness on the coroner's inquest and not to 
make an examination of 1\frs. Nelson. 
SQ. I understood you to say the light was fairly good, 
Doctor? 
A. Fair, I would say. , 
9Q. Doctor, if the neck of Mrs. Nelson had been bruised, 
as a matter of fact the scars from the bruises would not 
have appeared in quite so short a time as an hour, anyhow, 
·would they? 
A. No, sir. A direct scratch would have shown, but a pres-
sure would have faded in an hour's time, and a bruise would 
not have appeared quite that soon. 
lOQ. And, as I understood y:ou to say, you did not get close 
enough to her, or did not scr.utinize her carefully enough to say 
positively whether any scratch appeared or not, is 
page 19 } that correct? 
A. I did not observe any scratch. The scrutiny 
was eareful, sir. -
llQ. What I want to find out-was not the fact that you 
were within three f~et of her and you did examine her suffi-
cient to tell the jury whether there was any scratch on ·her 
neck or not~ 
A. I think so. I did not see any scratches. 
12Q. And as to the bruising part-you are not, of course, 
· in a position to pass on that? 
A. No, sir. I could not answer that question. 
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RE-DIRECT EXAMINATION~ 
By Mr. Minter: 
lQ·. Assuming a violent assault, with sufficient force ap-
plied to have subsequently shown bruises or lacerations, woulcl 
not of necessity such assault have left imprints) fingerprints t 
A~ They would for a time~ 
2Q. I presume you could not say how long a time~ 
A. On firm flesh it fades fairly well. 
3Q. What length of time ordinarily? 
A. Well, it depends, of course, on the intensity of the pres-
sure. 
4Q. Assuming very sever·e pressure, one sufficient to en-
danger life. 
A. That is a kind of variable fact in a way. I have never 
checked it out exactly-I mean to determine exactly how long 
it takes. An hour or so, I would say. 
5Q. You would say, then, as I understand, a violent assault 
such as I have assumed in asking a l1ypothetical question,. 
it would take a.n hour or so to dispell 
A. The exact length of time I would not like to say 'vith-
out making a test, but a.nyw·here from a half hour 
page 20 ~ to an hour and a half, I would say, and the eondi-
tion of the skin of the person that the pressure 
was applied on. 
6Q. Assuming the portion upon ·which such pressure is 
applied is soft, as in the neck, would that have a tendency to 
make it longer or shorter than the average 1 
A. The neck is soft. I would say that would be almost 
average time. 
The Court: Doctor, may I ask a question 7 Is not a bruise 
upon the neck of a young person, would it not disappear 
quicker than upon the neck of a ·middle-aged person, or an 
old person? Doesn't the impression remain longer 'vhere 
there is greater age and the flesh is softer! 
A. It does, sir. 
RE-CROSS EXAMINATION. 
By Mr. Mitchell: 
lQ. In following up what the Judge has asked you as 
to the quality of the flesh, it can't always be determined by 
age, can it, Doctor' In other 'vords, a person of ·middle age 
may have better flesh than a person much younger. Is that 
not trueY 
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A. Ordinarily taken for granted a younger person is in 
better h€alth. The health of a person is supposed to gradually 
get worse as he increases in age. 
2Q. But a middle-aged person who is apparently healthy, 
there wouldn't be any difference in the flesh of that person 
than a far younger person, 'vould there? 
A. Yes, sir. The flesh is a little flabbier than a young 
person. 
3Q. But, be that as it may, a person who might l1ave their 
hands on the throat of another could do a great deal of 
violence without causing any bruises to appear, as 
page 21 ~ I understood you to say, for perhaps an hone and 
a half? 
A. Yes, sir. A bruise forms slowly. 
4Q. Would it effect the throat of a person being choked, 
cause enlargement of the throat' 
A. They could have acute inflation of the throat. 
5Q. Would that produce enlargement of it Y 
A. If the actual pressure was on the throat, it could pro-
duce acute inflation. 
Here follows the testimony of 
~IRS. J. W. NELSON, 
a witness of lawful age, who, being first duly sworn, saith 
as follows, she having been called by the Commonwealth as 
a Court's witness, for the reason that previous testimony 
given by Mrs. Nelson in the Trial Justice Court was adverse 
to the Commonwealth: 
DIRECT EXAMINATION. 
By Mr. Minter: 
lQ. The Court will he very glad to have you tell in your 
own way to the Jury just what occurred just prior to and 
at the time, just tell the Jury just what occurred. 
A. From the time I took him to his mother's until I can1e 
homeY 
2Q. The Court was particularly referring to what hap-
pened at the house just prior to the altercation between your 
husband and son and through that. 
A. Well, my son came home and asked for lunch, and I 
started to prepare it for him. In the meantime, my husband 
and his brother arrived-drove up in the yard, and I saw 
immediately that my husband had been drinking, and n1y 
son noticed it, too. He was still in the kitchen, but heard 
the talking and realized he had been drinking. He went in 
- ----------, 
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the house and sat down and talked for about fifteen minutes, 
and when Harry Nelson got up to leave, we all 
page 22 ~ came down the back porch and went in the kitchen, 
and he stood· and talked. 'Vesley was reading by 
the stove in the kitchen, had been reading for an hour or 
n1ore. Then, in a few minutes he left, and as soon as Mr. 
Harry Nelson left my husband-! went on preparing Wes-
ley's lunch again, and my husband asked me to go with him 
to feed the chickens, and I said as soon as I finished the 
lunch I would go, but it was rather early, "Can't you do it 
by yourself?" He said, "No, you have got to go now". I 
said, "I am going to finish the lunch", and he said, "No, that 
little .............. '', called him by an ugly name, ''can wait 
for lunch. God Damn him!" That is what he said. I said, 
''There is no reason why I can't finish the lunch, and then 
I will go with you". I was trying to keep peace. With that 
he walked over to Wesley and attacked him, Wesley still 
sitting and reading~ He kept on until he pulled Wesley from 
the chair, still beating on his head and abusing him, calling 
him vile names and telling him he was going to kill him, 
God Damn little son of a b.. . . . . . . . . I saw W csley was not 
taking up for himself. The only thing he did, he said--he 
called "Captain'' or "Father", whatever he said, sometilnes 
he called him captain and sometimes daddy, I don't know 
why, he said, ''What in the world have I done to you? Can't 
you let me alone? I haven't done a thing in the world to 
you". He never paid attention to what Wesley said, just 
continued to abuse him and using vile language. ·At that 
time I thought I had better interfere. I feared for Wesley, be-
cause Wesley was so much stronger and much larger man than 
Wesley, Jr. When I stepped between and interfered, 1w 
let lose of Wesley and attacked me, choked me 
page 23 ~ and threatened my life, but before that he told 
Wesley he would have to leav.e the place or he 
would kill him several times, and called him ugly names and 
said, "I am going to kill you". 1\{y heart stood still. I was 
scared to death. He was choking me in the meantime. vV es-
ley said, "Captain, let loose of Mother. Let go of her. Take 
your hands off her!'' He didn't listen, and he said again, 
"Captain, take your hands off Mother I Let her alone f" and 
he still paid not attention, and then this happened. He llidn 't 
pretend to release me whatever. I was struggling to try to 
keep from losing consciousness. I was almost at the end. 
I tried to hold up for Wesley's sake. I lmew if he killed 
me, he would kill Wesley, too, and then Wesley fired, and then 
his hands slipped from my throat and he fell in front of me. 
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The Court: When was this, Mrs. Nelson 7 Do -you recall 
the date? 
A. The 8th of December. 
Q. On what day of the we.ek? 
A. Sunday. 
Q. Sunday, the 8th of December7 
A. Yes, sir. 
The Court: I am going to give both sides the privilege 
of examination. 
EXAMINATION. 
By Mr. Minter: 
lQ. Where had your husband been that morning, Mrs. Nel-
son? 
A. To his father's. 
2Q. Who took him 7 
A. I did. 
3Q. What time did you take him? 
A. ~{r. ~Hnter, I don't know the exact hour, but I imagine 
somewhere between 9 :00 and 10 :00. 
4Q. Was that not customary on your part' 
page 24 } A. Yes. 
5Q. Was the relation between you and your hus-
band as you went to his father's pleasant? 
A. Yes. No trouble at all. 
6Q. No controversy Y 
A. None whatever, because he was sober then. 
7Q. Little Wesley was not at home then, was he•t 
A. Yes, he was home when we left. It was afterwards he 
went out. 
~Q. Mrs. Nelson, had there been any words of any kind 
between your husband and son that dayf 
A. None whatever. 
9Q. You took him to his father's? 
A. Yes. 
lOQ. You left him there? 
A. Yes. 
llQ. About what time did he return home? 
A. I imagine somewhere about 2 :30, between 2 :00 and 
2 :30, I don't know. Approximately 2 :30. 
12Q. Going back for a minut€-when he returned from his 
father's, was it not his intention and yours to go back to his 
father's that afternoon f 
A. It may have been his, but not mine. 
13Q. You hadn't heard anything about that Y 
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A. No.. I was going to call for him. He had asked 1ne tOl 
call for him somewhere between 3 :00 and 4 :00. 
14Q. After he came home and did whatever was necessary 
to be done there,. 'vas it not his intention to return to his 
father's? 
A. It may have been his, but I didn't lmow anything about 
it. 
15Q. You say your husband returned about 2 :30 Y 
A. So mew here around tha.t .. 
page 25 ~ 16Q. With him was Harry Nelson t 
A. Yes. 
17Q. Mr. Harry Nelson came into your house? 
A. Yes. 
18Q. Some conversation took place between all of you there f 
A. Yes. 
19Q. You went in the sam-e room as your son f 
A. No. 
20Q. You all were in what room f 
.A. Living room, and Wesley in the kitchen. 
21Q. The kitchen was the room in which your husband "ras 
shot7 
A. Yes. 
22Q. So long as M1~. Harry Nelson was there, Mrs. N els·on" 
the situation was pleasant, was it not 7 
A. Other than Wesley was scolding the bird because it 'vas. 
singing, and I asked him not to. 
23Q. Was there any altercation or real unpleasantness i' 
A. No, everything seemed to be very pleasant. 
24Q. The only thing you complain of up to that point 'vas: 
your husband scolded the bird¥ 
A. Yes, and I asked him not to, because I didn't want hin11 . 
to. 
25Q. That condition prevailed until Harry Nelson leftY 
A. Yes. 
26Q. Mrs. Nelson, you have told the jury when he drove 
up with his brother, you immediately knew he was in a 
dangerous mood f 
A. Yes. 
27Q. What led you to that conclusion Y 
.A. I didn't know he was in a dangerous mood, I knew he 
had had something to drink. 
28Q. You were at that time in what portion 
page 26 ~ of the house 7 
A. Kitchen. 
29Q. What place did they come to! 
A. Side of the house. 
30Q. On which the dining room and kitchen both front t 
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A. Yes. 
31Q. How long did they stay outdoors~ 
A. But a very few minutes. They came in the house almost 
immediately. · 
32Q. What conversation took place outdoors between them, 
if any' 
A. I don't know, because I didn't go out. 
33Q. Yon didn't hearT 
A. No. I was in the kitchen. I don't know whether there 
was any conversation at all. 
34Q. Did you hear anybody speak 7 
A. Yes, I heard W es. 
35Q. What did he say? 
A. I don't remember. It was something trivial. He may 
have spoken to the dog. I don't rmnember. 
36Q. Yet you tell the jury he was in a drunken condition 
t-1t tha.t timet 
A. Yes, sir. 
37Q. Was he staggering~ 
A. No. . 
38Q. Anything he said to the dog to make you say he was 
drunk¥ 
A. I don't know that it was the dog he was speaking to, 
but I could tell by the tone of his voic.e he had been drinking. 
39Q. How long· had you been married to ~Ir. Nelson? 
A. Since 1909. 
40Q. During that time you have seen Mr. Nelson under 
the influence of intoxicants, have you T 
page 27 } · A. Constantly. 
41Q. You have never made any complaint of his 
treatment of you, have you? 
A. No. 
42Q. To the officers of the law? 
A. ~fy pride forbade me making any con1plaint to anyone 
but mother, but complained to her. 
43Q. You have seen him under the influence of liquor and 
in the house when he was equally as intoxicated as this time, 
haven't you? 
A. Yes, I guess maybe I have, but have never seen him 
infuriated about nothing as that time. 
44Q. Nothing was done to infuriate him t 
A. Nothing whatever, but I told him I was going to finish 
"\Vesley's lunch before feeding the chickens. It was a per-
fectly reasonable thing for me to do. 
45Q. You testified, I believe, he went over to young Wesley 
after you refused to go outdoors a.nd feed the chickens, and 
dragged him by the hair and struck him? 
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A. Yes. 
46Q. You also testified young Wesley wasn't doing anything 
about itY 
A. He didn't at first, other than when Wesley dragged him 
up from the chair he said, "Captain, what have I done Y Let 
me alone''. 
47Q. What was being done by your husband to your son 
when you went between them? 
A. He was holding him as hard as he could. 
48Q. Still Wesley 'vasn 't doing anything about it Y 
A. Not one thing in this world about it, other than tried to 
reason with him. 
· 49Q. ~{rs. Nelson, were you then in the kitchen T 
page ~8 ~ A. Why, of course I was, ~Ir. Minter. 
50Q. What. was in this kitchen in the way of 
furniture, as nearly as you recall? · 
A. Kitchen furniture-table, several chairs, two chairs, 
stove, refrigerator, cabinet. 
51Q. Where was the boy sitting with reference to the fur-
niture? 
A. In a chair near the stove. 
52Q. Which stove f 
A. The heater. 
53Q. Is that the end towards the back? 
A. At the end of the kitchen towards the back, yes. 
54Q. Where were you 7 
A. I was by the table in the center of the floor. 
55Q. Well, now, at what time did young Wesley move fron1 
where he was at the stove? 
A. At what time Y 
56Q. Before you got between your husband or after Y 
A. I don't exactly understand what you mean. 
57Q. You said he was sitting at the stove. I say at what 
point did he move from there, after you had gone to his as-
sistance or before that. 
A. Before that. They were almost in the center of the floor 
then. 
58Q. What was between, if anything, your husband and your 
boy and yourself and the door Y Was tl1ere anything f 
A. Table in the middle of the floor. 
59Q. Was that between you and you~ son and husband? 
A. It wasn't when I went over to where they were. 
60Q. It was not¥ 
A. No. 
61Q. No,v, then, your husband, your son and 
page 29 ~ yourself when in altercation were between the table 
and the door? 
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A. Yes. Not very far from where Wesley ~ad been sitting. 
62Q. vVhen your husband was shot, did he move at all other 
than fall? 
A. I don't think so, because he fell immediately. 
63Q. Fell with his head in the door Y 
A. Yes. 
64Q. Was anyone present in the house at the time of the 
shooting except yourself and sonY 
A.N~ 
65Q. Did an~body come to that house between the time of 
the shooting and the time your son called young Eddie For-
rest! 
A. No, sir. 
66Q. You and your son were the only two people present 
at that time1 
A. Yes. . 
67Q. Going back for a moment, ],frs. Nelson, after your hus-
band left your son and attacked you, according to your state-
ment, just show the jury how he did attack you. I mean to 
say, where was he holding you? 
A. Just like this (indicating). 
68Q. From the front or rear~ 
A. From the front. He was in front of me. Pressing on 
this gland in front (indicating with her thumbs in. front of her 
throat), choking the breath out of me. 
69Q. You and your husband were facing each other 7 
A. Yes. 
70Q. Were you facing your son or-
A. He couldn't be after I stepped in between them. 
71Q. That depends on how you stepped between them. 
A. If I was facing Wesley and had stepped between W€s. 
and Wesley. I had to have my back to young W es-
page 30} ley. 
72Q. I am talking about the time the shot was 
fired. 
A. I still had my back to Wesley, because my husband was 
still holding me in a death grip. 
73Q. What \Vas the height of your husband' How tallY 
A. He was six feet I kno,v. 
7 4Q. How much taller than you? 
A. Right much, because I am about five feet four inches. 
75Q. When you were struggling, when he was holding you in 
this position, I am asking you how high above you was your 
husband in heightY 
A. If I am five feet four inches, you can imagine how much, 
if he was six feet or more. 
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76Q. Was. he standing straight choking you or bending 
over! 
A. Straight. Absolutely straight. · 
77Q. Mrs. Nelson,. ho'v long had your husband been hold-
ing you when your son shot? 
A. For several minutes. 
78Q. What was your son doing at that time? 
A. Standing behind me. I couldn't say 'vhat he was doing 
because I was between him and Wesley. 
79Q. According· to your statement, there was several 
minutes in which your husband was holding you.. Your son 
had an opportunity to do whatever was necessary to pro-
tect you, didn't he T 
A. Yes. 
SOQ. Could he not have struck him over the head f 
A. No, he couldn't have done it. 
SlQ. vVhyf 
A. There 'vas no way to do it. W es. was more powerful 
than Wesley and big Wes. was intent on doing somebody some 
harm and like a. maniac. . 
page 31 r 82Q. Did he have any more motive on that oc-
casion than heretofore? 
A. Not that I could say .. 
83Q. Nothing had occurred to give him a motive? 
A. No, sir. We had just been as nice as we could be.· 
84Q. During those two or three minutes you don't kno'v 
what your son did f 
A. That is not a great length of time. You can understand 
that I would have soon died if son1ething was not done. There 
was no time for anything but drastic action. 
85Q. I am accepting your time. You said two or three 
minutes. I am asking you if you have any idea what your son 
did during that time Y 
A. He was telling W es. to let go of me. 
86Q. Do you know how close he was to you at that timeT 
A. Who? 
87Q. Young Wes. 
A. Right back of me. Can't you imagine if I stepped be-
tween my son and his father? 
SSQ. I am not trying to argue. I am asking a courteous 
question. 
A. My back was to him. I couldn't tell, but not far fron1 
me. . 
89Q. Do you know how close young Wesley was to you and 
your husband when the gun went off? 
A. Close enough to reach up and catch me by the shoulder. 
90Q. After the gun went off? 
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A. No, before. 
91Q. Then he was in striking distance of your husband if 
he had elected to hit him~ 
A.. Mr. Minter, I don't know if he could have struck him 
or not. I don't think he could have because Wesley was not 
a fit person to resort to that with Wes. 
page 32 } 92Q. Your husband, you said, fell when t_he shot 
went off? 
A.. Yes. 
93Q. Was he when he fell in the same position as when the 
sheriff and other offic-ers came? 
A. No. 
94Q. Had he been moved 7 
A. No, sir. 
95Q. Was any doctor sent for 1 
A. We sent for Dr. Hoskins. 
96Q. At what time did you send for Dr. Hoskins? 
A.. Mr. IYiinter, I in1agine when ~fr. Jones came. 
97Q. I mean, so far a.s attending your husband, seeing what 
was his injury and what was-
A. Wesley went immediately to work to see. It was a hard 
thing to do, but he did it. It 'vas all hard .. 
98Q. After looking, did he then summon any physician 1 
A. No, he sent for my brother, a.nd he attended to that. 
99Q. Do you know whether your brother summoned any-
body? 
A. I think he did or had someone to do it. 
lOOQ. Now, ho'v long, approximately, after your husband 
was shot before your son called your brother Y 
A. I don't think very many minutes. 
101Q. Would you have an idea T Three, four or five? 
A. I don't know, Mr. Minter, if it 'Yas a shorter .tin1e. It 
was a very short time-as soon as he could get himself to-
gether enough to do it . 
. 102Q. As I understand you to tell the jury, at the time the 
call was made, there was no one present in the house but you 
and young Wesley. 
A. Yes. 
103Q. While this call was being made to your brother, Mrs. 
Nelson, did you say, were you repeating these 
page 33 ~ words: ''My God, my God! Wes, why did yon do 
it"? 
A. I don't think so, 1\tlr. Minter, because I was outdoors. 
104Q. Can't you tell the jury positively, 1\Irs. Nelson, 
whether you did say at any time subsequent to the shooting 
these words : "My God, my God! W es, why did you do i tY" 
A. I don't kno,v. I said, ""\Vhy didn't you let hun kill rhe", 
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or I remember saying I felt at the time I would rather have 
him kill me than have Wesley do it. 
105Q. You can't tell the jury about it? 
.A .. I didn't say it that I know of. 
106Q. At the preliminary hearing in this case, did you not 
tell the Trial Justice that when Mr. Nelson called you to go 
with him to feed the chickens you thought he called you for 
the purpose of killing you out there? 
A. I certainly did. 
107Q. What reason had you to believe that? 
A. Because he told me constantly he was going to kill me. 
I have lived in fear of my life for years, and years, and years. 
108Q. And yet you have never made a complaint 1 
A. I asked the officers several times if they could do some-
thing about the liquor situation in Mathews. 
109Q. I mean so far as yourself! 
A. No, because he said if I ever. said anything about it he 
would kill me. 
llOQ. From the fact he asked you to go with him on that oc-
casion to feed these chickens, you take the position he wanted. 
to kill you. 
A. Yes, because it was unusual to feed the chickens at that 
time of the day. 
lllQ. Do you know, Mrs. Nelson, whether Mr. Nelson in~ 
tended going off anywhere else Y 
page 34 ~ A. No. 
112Q. He might have wanted to go to his father's 
and wanted to feed the chickens early. 
A.. If he did, I didn't know anything about it. 
113Q. What was there in the simple fact that he asked you 
to help feed the chickens that made you think he wanted to 
kill you Y . 
A. Because it was an unusual thing. 
114Q. Then, if he did a.n unusual thing, it was an indication 
he wanted to kill you Y . 
A. No, but I couldn't figure why he wanted me to go at 
that time. 
EXAMINATION. 
By Mr. Mitchell: 
lQ. Mrs. Nelson, I understood you to tell the jury that some 
time between 9 :00 and 10 :00 o'clock on December 8th you car-
ried your husband over to his father's place? 
A. Yes, sir. 
2Q. After getting over to his father's home, did you get 
out¥ 
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A. Yes, I got out. 
3Q. Did you go in his father's homeY 
A. Yes, sir. 
4Q. Who did you find at the father's homeY 
A. His father, his mother and brother. 
7f 
5Q. You say you went in the house. I presume it was a 
friendlY. call, and you spoke to them Y 
A. I went in the house and stayed maybe three-quarters of 
an hour or more. 
6Q. Your husband's mother living, was living then f 
A. She is living. She is an invalid, and I went 
page 35} in and gave her some attentions. I am in the habit 
of doing every morning duiing the Winter, pretty 
nearly every morning, dressing her and putting her in a chair 
in the living room. 
7Q. I understand after remaining three-quarters of an hour 
y~u came back to your homeY 
A. Yes. 
SQ. How far do the parents of your husband live from your 
home? 
A. I guess it is about 2lj2 or maybe 2 miles. 
9Q. You got back home at about what timet 
A. I imagine somewhere around 11 :30. 
lOQ. When you got back hon1e, did you find Wesley there f 
A. Yes, Wesley was there. Of course he was. 
llQ. Well, no,v, did Wesley remain in his home or your 
home until his father came somewhere around 2 :30 or 2 :00 
that day? 
A. No, he went out to a friend's house. After I came with 
the car he asked to have the car to go see a. friend. 
12Q. He had returned before your husband came backf 
A. He had gotten back. · 
13Q. I understood you to tell the jury when your husband 
came back he was accompanied by his brother, Mr. ·Harry 
Nelson. 
A. Yes. 
14Q. I understand you to tell the jury your husband was 
intoxicated? 
A. Yes. 
15Q. This 'vas on Sunday, was it not! 
A. Yes. 
16Q. When he came baclr to your home, he came in your 
home, or his home at that time? 
page 36 } A. Yes, sir. 
17Q. And Mr. Harry Nelson came in with him.Y 
A. Yes. 
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18Q. Where did Mr. Harry Nelson and your husband and 
you have this conversation t 
A. In the living room. 
19Q. Did you notice then your husband was intoxicated Y 
A. Yes, I knew that all the time. 
20Q. Did I understand you to tell the jury that the conver-
sation you had with your husband in the presence of Harry 
Nelson was very pleasant Y 
A. Yes. We discussed about painting a wall .. 
21Q. Now, I understood you to tell the jury after Harry 
Nelson left your husband cmne to you ru1d wanted you to go 
with him to feed the chickens f 
A. Yes. 
22Q. And you told him you would go as soon as you finished 
preparing lunch for your son! 
A. Yes. 
23Q. And then it was he said to you,. called your son an 
ugly name-that little . . . . . . . . . . . . . .. I would like you to 
use the language to the jury in order that ·they may know· 
what happened. 
A. Son of a bitch . 
. 24Q. Did I understand then it was he made the assault on 
your son, pulled him by the hair and pulled him up from the 
chairf 
A. Yes. 
25Q. He did not get your s()n on the floor f 
A. No. 
26Q. While he was beating on your son, I think that was 
the language, you interferred, got between them 1 
page 37 ~ A. Yes, he threatened to kill him. 
27Q. And when you interfer1·ed, he said he was 
going to kill yon, too, had already said he was going to kill 
yoorsool -
A. He said he was going to kill both of us. 
28Q. Now, you told the Jury he caught-as I understand, 
you were standing in front of your husband, and he sort of 
got you in that way around the throatY 
A. Yes. 
29Q. Was he choking you 'vith a great deal of force 7 
A. Very much. 
. 30Q. Were you really suffering~ 
A. I was really suffering. It was all I could do to keep 
consciousness. 
31Q. And your son came and put his hand on you and re-
quested his father, or "Captain "-by the way,. the e~pr~ssion 
''Captain' '-was your son accustomed to calhng htm ' Cap-
tain''! 
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A. At times. It was a custom in the family. Even called 
his grandfather ''Captain''. 
32Q. What did young Wesley say-'' Captain, leave me 
alone. What have I done to you Y'' 
A. That was what he said at that time. 
33Q. What did he say when he was choking you 1 
A. He said, ''Let Mother alone. Take your hands off of 
her". 
34Q. At that time your husband had his hands around here, 
and was really choking you Y 
A. Pressing with the balls of his thumbs right here. 
35Q. And during that time your son shot? 
A. Yes. 
36Q. I don't suppose you know what your son shot hhn 
withY Did you see the weapon used t 
page 38 ~ A. No. I didn't see it, didn't know which one 
it was! I don't pay attention to what guns are 
there. I don't know one make from another. 
30Q. Mr. Minter asked why did you think that he meant to 
do you harm by asking you to go to feed the chickens f 
A. Not exactly. I thought it was a queer thing to do, but 
since then I have thought what he meant to do. I didn't think' 
so at the time. 
31Q. In reply to 1\ir. Minter's question you said your hus-
band had threatened your life before? 
A. Yes. 
32Q. In what way 1 
A. Several times he chased me with a loaded revolver, shot-
guns, butcher knife, anything he could get his hands on. I 
had to keep them out of sight when he was like that. 
33Q. When sober or when intoxicated¥ 
A. Only when drinking. 
34Q. Then, as I understand, prior to that time he had chased 
you with a butcher knife and threatened to shoot you Y 
A. Yes. 
35Q. Did your son Wesley know that' he had attempted to 
do these things before this happened f 
A. I wouldn't have told Wesley if he hadn't seen the con-
dition he was in and he asked what was the matter. He 
knew it. 
36Q. I want to know, did young Wesley know your husband 
had chased you with a butcher knife and threatened to do 
you bodily harm? 
A. I always told him everything, but some things he couldn't 
help but know. 
37Q. But that he had chased you with a butcher knife and 
threatened to do you bodily harm 1 
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page 39 ~ A. He knew that, I think. 
38Q. Who was the first doctor to get there after 
your husband was shot? 
A. Dr. Gill. 
39Q. Was he sent for by the familv? 
.A. No, Dr. Hoskins was called, and"he was somewhere el~e, 
and Dr. Gill came to the coroner's inquest. 
40Q. How long after your husband had been shot before 
Dr. Gill got there that night~ Do you know? 
A. :Air. Mitchell, I don't know how long. The time went by. 
I imagine somewhere around an hour's time, and this hap· 
pened about 3 :00 and Dr. Gill was there about twilight. 
41Q. Is Dr. Gill your fan1ily physician? 
A. No, sir. 
42Q. You did not have him to examine you that night? 
A. No, sir, because I was expecting Dr. Hoskins. l-Ie is 
my family physician. 
43Q. You recall having seen Dr. Gill there that night? 
A. I remember seeing him. He never made any examina-
tion, no, sir. 
44Q. What time did Dr. Hoskins get there that night? 
A. Mr. Mitchell, I don't know really. Some time in the 
night. 
45Q. Was he sent for? 
A. Yes. 
46Q. In other words, did he come to see you? 
A. Yes. 
47Q. Mrs. Nelson, did your husband leave any scars or 
scratches on your neck from the choking f 
A. Mr. Mitchell, I couldn't very well say, because he was 
using the balls of his thumbs and his fingers be-
page 40 ~ hind my ears, like that (demonstrating). 
48Q. Was he pressing down on your throat? 
A. Yes. Just like this. 
49Q. Did you suffer any ill effects from the choking? 
A. I certainly did. 
50Q. What were the results of the choking, what effects? 
A. At first my senses seemed to be completely dead, and 
then when relaxation came I had the 'vorse kind of headache, 
my eyes setting me crazy, my neck felt like something out of 
shape. 
51Q. How about your throat? 
A. There was a choldng feeling, and I don't know exactly 
how to describe it-a terrible feeling. I can't explain it, the 
awful feeling. 
52Q. Have you gotten over the effects yet? 
A. Not entirely. 
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·53Q. Well, now, in reference to your throat, was there any 
enlargement Y 
A. Yes. I had to have treatments for it. It bothered me 
so much I had to see Dr .. Hoskins two or three times about 
it. 
54Q. 1\{rs. Nelson, how old .a man was your husband? 
A. 48. 
55Q. How much did he weigh? 
A. About 215, I imagine. 
56Q. What was his occupation? 
A. Carpenter. 
57Q. Was he a strong, vigorous man 7 
A. Very strong. 
58Q. He was much larger than your son, the defendant in 
this ca~, 'vas he not? 
page 41 r A. He would make two of him almost. 
59Q. And as I understood, you claim that your 
husband when he was intoxicated became in an infuriated and 
l1igh tempered ·Condition. Is that the case' 
A. Yes, sir. 
60Q. He did drink liquor? 
A. No question about that. 
61Q. Excessively? 
A. Excessively. 
62Q. Now·, Mrs. Nelson, I understood you to say your hus-
band when intoxicated had made assaults on you on several 
occasions, and chased you with a butcher knife and attempted 
to shoot you and various other things? 
A. Yes, sir. 
63Q. Do you know whether or not he had ever attempted 
to do Wesley, your son, any serious bodily harm 7 I mean, 
prior to this time f 
A. Yes, several times. 
64Q. Can you name some specific act 7 
A. One time he came home in the middle of the night, and 
I heard him in the kitchen, and I went to see what he was 
looking for, and I knew l1e was drunk, and when I found 
him he was looking for a shotgun, and I asked him what he 
was going to do with it. He said he was going to kill "that 
little son-of-a-bitch" when he came home, and I couldn't get 
it away from him to save my life. I begged and pled with 
him to let me have it, and tried to quiet him, tried to convert 
his mind from his intentions, and he persisted, and went out 
in the main road, and it had happened tha.t Wesley had 
brought him up the road in a truck. He had picked Wes. up 
at Dennis' corner and Wes. was drunk and wanted 
paJee 42 } Wesley to drive faster-
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Mr. Minter: Are you speaking of your own knowledget 
A. I certainly am. 
Q. Were you there Y 
A. No, but I can take other people's word .. 
Mr. Mitchell: If yon don't Imo'v of your own knowledge-
A. This is what my husband told me, and my son. 
Mr. Mitchell (resuming questioning): 
65Q. What did your husband tell you 1 
A. Wesley didn't drive like he told him, and he was going 
to kill him. It was a foggy night and Wesley had to drive 
with his head out of the window, and because he wouldn't drive 
fast Wes. picked up an iron in the back and threw it at Wesley, 
and the boy on the front seat told him to duck his head. 
Mr. Minter: I object. 
The Court (to the Jury) : Disregard the latter portion of 
the· testimony. . 
66Q. Well, now, do you know what happened when he came 
honie that day? 
A. He took; the gun in the road and I followed him out and 
said, ''What are you going to do?'' He said, ''I ·am going to 
shoot him when he comes in the ya.rd ". Wes. put him out 
at the gate and went to take someone else home. 
67Q. His intention was to ~hoot Wesley when he came home f 
A. When Wesley came in the yard he fired two shots at him, 
and I knocked the gun up to keep from hitting Wesley. 
68Q. You have used that expression ''damn son-of-a-bitch'' 
on several occasions. What did your husband mean by calling 
that? Did he question his legitimacy? 
pa.ge 43 ~ A. I think it was a pet name he had for every-
body that bothered him. 
69Q. At the time he had made assaults on you and your son, 
was he intoxicated on those occasions? 
A. Always. 
70Q. Would you say when he was intoxicated he was a dan-
gerous man? 
A. I certainly would, Mr. Mitchell. 
71Q. A man you had to watch Y 
A. Unless he was sleeping. When he was like that he would 
certainly be considered a dangerous man. 
-
"" .· 
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FURTHER EXAMINATION. 
By Mr. Minter: 
lQ. Mrs. Nelson, Mr. Nelson had no weapon on this occasion, 
did he? 
.A. I didn't see any. 
2Q. You stated it was his intention to kill you and your 
son. There were weapons a;vailable had he cared to looked 
for them, weren't there Y 
.A. Yes, plenty of them. 
3Q. Do you suffer from high blood pressure Y 
A. I have never been examined for it. 
4Q. Ever take nitro-glyc~rine 7 
A. N-ever a dose in my life. 
5Q. On these occasions when your husband chased you with 
a revolver, butcher knife and various other things, did he ever 
wound you with any of them Y 
A. No, he never wounded me with a knife or gun, but I had 
to have medical attention afterwards from Dr. Hoskin,s. 
-6Q. .And he didn't know why? 
A. No, sir. 
·7Q. How long a.go 7 
page 44 r A. About four years ago, I guess. 1\Iaybe less 
than that. 
SQ. Am I right or not, or did you or not state at the 
coroner's inquest or preliminary hearing in this case that you 
never told Wesley about these attacks· on yourself? 
A. No, I did not say so. 
FURTHER EXAMINATION. 
By Mr. Mitchell: 
lQ. Mrs. Nelson, did your husband make an assault on you 
this year by striking yon on the nose or something? 
A. Yes. 
2Q. When? 
A. Last March. 
3Q. Did he do your nose any serious injury Y 
A. He broke itY 
4Q. Was he intoxicated Y 
A. Yes. 
FURTHER EXAMINATION. 
By Mr. Minter: 
lQ. Who set your nose, J\iirs. Nelson f 
A. No, one. 
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2Q. Is it still broken Y 
A. I guess it has mended in some sort of way. 
3Q. You mean it mended itself 1 
A. Yes. You don't have to have your nose set when it is 
broken every time. 
4Q. You didn't have yours set? 
A. No, because I would have hated to tell anyone why it 
was broken. . • 
5Q. What prevented your husband when he chased you with 
guns, knives, etc., from doing you bodily injury? 
A. Because I would evade him until he was completely ex-
hausted and quit. 
page 45 ~ 6Q. You did not find much difficulty in evading 
him? 
A. Yes. 
7Q. But you did get away? 
A. In some sort of way. 
SQ. At times he could have shot, even though you were get-
ting away, couldn't he? 
A. He could have, I guess. Sometimes I took the guns away 
from him at the risk of my life, but I was able to get them in 
some sort of way, but when he was like that, I tried to keep 
him away from such things. 
Here follows the testimony of 
H. L. NELSON, 
a witness of lawful age, who, being first duly sworn, saith as 
follows: 
DIRECT EXAMINATION. 
By Mr. Minter : · 
lQ. State your name? 
A. H. L. Nelson. 
2Q. What is your place of residence? 
A. North, ;v a.. 
3Q. What relation, if any, are you to the deceased, James 
Wesley Nelson Y 
A. Brother. 
4Q. When did you last see James W. Nelson? 
A. About quarter of three on December 8th. 
5Q. Ho,v long before that time had you seen him? 
A. He and his wife came to the home between 9 :30 and 
10 :00 o'clock, I imagine. 
6Q. When you say ''to the home'', what do you meant 
A. My father's home. 
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7Q. At what plaoo? 
A. North. 
page 46 ~ SQ. How far, Mr. Nelson, is North from the 
home of Mr. Nelson, where he w.as shot? 
A. I imagine a mile and three-quarters or two miles. 
9Q. What time, if you recall, did Mr. and Mrs. James W. 
Nelson get to your father's hous.eY 
A. Between 9 :30 and 10 :00. 
lOQ. What was your brother's condition as to whether he 
was sober or intoxicated? 
A. He 'vas perfectly sober, so far as I knew. 
llQ. Did you see him during the time, or were you in touch 
with him at the time you were at your father's home? 
A. Well, we were in the room with mother and father from 
the time he got there until the time we left to go to church. 
12Q. What was the condition of 1\[r. Nelson, so far as being 
under the influence of whiskey is concerned when he left your 
father's house? 
A. He was perfectly sober to me, Mr. Minter. 
13Q. When you left your father's house, what time was 
it1 
A. Around about 2 :30. 
14Q. While he was at your father's house, did Mr. Nelson 
take any whiskey, so far as you know? 
A. Not to my knowledge. 
15Q. Did you? 
A. Not' while he was there. 
16Q. Had you had anything? 
A. I had two drinks between 9 :00 and 9 :30, before break-
fast. I had breakfast about 9 :30. 
17Q. Did you give Mr. Nelson any? . 
A. No, sir. Not a drop. I didn't have any to give him. 
18Q. When you left this place, you say you left the house 
between 2 :00 and 2 :30? 
page 47 } A. About 2 :30. . 
'19Q. When you left your father's house, did you 
stop anywhere between that place and Mr. Nelson's home? 
A. No, sir, we did not. 
20Q. Where were you bound? 
A. To church. 
21Q. Did anyone else give Mr. Nelson whiskey to your 
knowledge¥ 
A. I didn't see them. We didn't stop, so they couldn't 
have.· 
22Q. I mean while at your home? 
A. Not that I know of. 
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23Q. Anybody give him any whiskey behveen the time he 
left your home and his homeY 
A. We didn't see a soul between there .. 
24Q. Stop anywhere Y 
A. No, sir. 
25Q. About what time did yon arrive at his homer 
.A. I imagine around twenty-five minutes of three. 
26Q. Who did you see when you drove up to James W. Nel-
son's homeY 
A. I saw Wesley and his mother. 
27Q. In the house 9r outside Y 
A. Little· Wesley was in the kitc.hen reading a n1agazine,. 
sitting parallel with the stove facing the door, and his mother 
was in there with him, and we went in there and went over in 
the dining room, an unfinished room, to look at some puppies .. 
28Q. Who went in the dining room¥ 
A.. Mrs. Nelson, my brother and myself. 
28Q. Little '¥ es. goY 
A. No. 
page 48} 30Q. Just you three¥ 
A. Just we three. 
31Q. Anything said or done out of the way by your brother, 
J. W. Nelson, when he arrived in that roomY 
.A. No, I didn't hear anything at all, not when I got there .. 
32Q. Were you sufficiently acquainted with your brother's 
manner and disposition to be able to tell whether or not there 
was a difference in his condition when he was drunk or soberf 
A. Why, sure I could. Anybody could. 
33Q. Was there such a peculiat·ity in his appearance when 
he arrived at homeY 
.A. I wouldn't . say there wa.s any difference in him .. 
34Q. Did he act in any peculiar w.ay? 
A. Perfectly natural to me, and his wife and son acted per-
fectly natural while I was there. Everything was peace and 
harmony, as it is now. · 
~5Q. How long did you remain there Y 
A. I imagine twelve or fifteen minutes. 
36Q. When you left, who did you leave there 7 
A. His mother and Wesley, that's all. 
37Q. When you left did you see young Wesleyj 
A. When I left I went in the kitchen to say how-do, good-
bye or something. Wesley was reading a magazine. I asked 
him what he was reading, and he said I{entucky Rifle Maga-
zine. Then I went to church and, I don't know, maybe twelve 
or :fifteen minutes-the services 'vere at 3 :00 o'clock. Mr .. 
John Sanders and Will Mott were there talking until Bishop 
Tucker and Mr. Shaw came. 1\{r. Mott and I spoke to them, 
J. W. Nelson, Jr., v. Commonwealth. 81 
and then Mr. Sanders, Mr. Mott and I went into church to-
gether. 
38Q. Do you have any personal knowledge whatever as to 
ho,v the shooting took place~ 
page 49 ~ A. No, I know nothing in the world about it. 
39Q. What you have told the jury is all you know 
of this matter? 
A. Absolutely. 
CROSS EXA~IINATION. 
By Mr. Diggs: 
lQ. Mr. Nelson, what time did your brother arrive at your 
home that morning? 
A. Mr. Diggs, as near as I can come to the time it was some-
where around 9 :30. It might have been as late as 10:00. 
2Q. You were there when they came f 
A. I had just finished breakfast-father and I. 
3Q. You say you were with him all the time until you took 
him homeY · . 
A. Father, Wes. and myself sat in the living room, and he 
didn't go out of the room only to dinner. Wes. brought 
mother's dinner up to her. 
4Q. After lunch did anyone come to your father's home? 
A. Not a soul. 
5Q. Was Mrs. H. C. Jones there any time during the day~ 
A. When I got home in the afternoon. 
6Q. Was she there when your brother left~ 
A. No, sir. . 
7Q. Mr. Nelson, did you and your brother go to your bed-
room in that home during the time he was there¥ 
A. No, sir. 
SQ. You didn't go to the bedroom any time during the day? 
A. No, sir, not that clay I did not. 
9Q. You stated you noticed nothing unnatural about your 
brother's condition while he was in your father's home on 
this day? 
page 50 ~ A. Yes, sir. 
lOQ. Before answering this question, I want the 
Court to pass on it. Is it not a fact, ~Ir. Nelson, that in your 
father's home that day your brother was so much under the 
influence of intoxicants that he made the statement in your 
presence that he expected to kill his Uncle Tom and his daugh-
ter the first chance he got Y 
A. No, sir. He didn't say that. 
llQ. What did he say? 
A. I asked him, he and Uncle Tom had some altercation or 
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something, never knew what it was all about, and I asked 
'vhat the trouble was between he and Uncle Tom. He said, 
"Let him ask me", and so I said, "Uncle Tom's all right, 
Wes., and I .don't see why you should feel that way about it'', 
and he said he felt like killing the whole bunch of them some-
times. 
12Q. ·He didn't say he was going to, didn't make the state-
ment the first chance he got he would kill them? 
A. No, sir. 
13Q. Didn't you state in the home of Mrs. Nelson the after-
noon the tragedy occurred, in the presence of Mrs. Nelson 
and I\liss Hodges that your brother made the statement in your 
home that he e:xpected to kill his Uncle Tom and daughter 
Mary. 
A. I made the same statement I made just now. 
14Q. Didn't you make the statement I asked you Y 
A. No, sir. I said he felt like doing it. 
15Q. Now, Mr. Nelson, why did you, in the home of Mrs. 
Nelson, after this thing occurred, why did you make that state-
mentT 
A. J don't know why I made it, maybe the circumstances 
brought it up. · 
page 51 ~ 16Q. Didn't you make the statement to them to 
show the condition of your brother's mind on that 
· dayY 
A. No, sir. Not that at all. 
17Q. You don't know any special reason for making the 
statement? 
A. No, only something led up to it. What is was, I am un-
able to say. · 
18Q. Is it not a fact, Mr. Nelson, that you called J\IIrs. Nel-
son's attention and Miss Hodges' attention to what he had 
said in your home to emphasize his condition and the condi-
tion of his mind on that day? 
A. No, sir. 
19Q. You did not Y 
A. No. 
RE-DIRECT EXAMINATION. 
By Mr. Minter: 
lQ. Do you recall the exact conversation? 
A. Indeed, I do not recall the conversation. It was like a 
bolt of thunder out of the sky when I heard it. I didn't 
stop, went right to ~irs. Nelson. 
2Q. You don't recall exactly the conversation you had? 
A. No, I do not. 
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RE-CROSS EXAMINATION. 
By Mr. Diggs: 
lQ. Mr. Nelson, you say you took several drinks-that morn-
ing? 
A. No, sir. I said two. 
2Q. What time did you take the drinks? 
A. Between 8 :45 and 9 :30. 
3Q. What time was it that yon were at the home of Mrs. 
Nelson that afternoon? 
· A. I just told you a while ago, between 2 :30 and 25 minutes 
to 3:00. 
4Q. I mean after the shooting Y 
page 52 } A. I just don't know what time I arrived after 
the shooting. Bishop Tucker had just finished his 
sermon, and they came and told me the Sheriff wanted me on 
special business, and I went out and th~ Sheriff told me my 
·:nephew had shot my brother .. 
5Q. Was it as 1ate as 4:007 
A. No, sir:. I don't think . so. 
Here follows the testimony of 
W. R. DIGGS, 
I. I 
a 'vitness of lawful age, who, after being ·duly sworn, saith as 
follows: 
DIRECT EXAMINATION. 
By Mr. Minter: 
lQ. What is your nameY 
A. W. R. Diggs. 
2Q. Wl1at is your official capacity? 
A. Sheriff of Mathews County. 
3Q. Were you not called to the home of James W. Nelson 
on the afternoon of December 8th? 
A. Yes, sir. 
4Q. What did you find when you got there? 
A. I found Mr. Nelson had been shot. 
5Q. What was his position, where was heY 
A. He 'vas in the kitchen, lying with his head right at the 
entrance of the door. · 
6Q. You mean the door that opens on the porch Y 
A. The door that opens on the porch. East side of the 
house. · 
7Q. Had a doctor been summoned when yon got there? 
A. Yes, sir. 
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SQ. Do you know who summoned him Y 
A. No, sir, I do not. 
9Q. What doctor finally arrived while you were 
page 53 r there? 
A. Dr. Gill. 
lOQ. Was any admission made to you by the accused that 
he shot his father? 
A. He told me he shot him. 
llQ. Did he produce the weapon with which he shot him Y 
A. Yes, sir. 
12Q. Where is that weapon Y 
(At this point the Sheriff produced the 'veapon and laid it 
on the Judge's desk.) 
13Q. What species of 'veapon is thatf 
A. 45 Automatic Colt. · 
14Q. Is that the gun with which the acgused told you he 
shot the deceased? · 
A. Yes, sir. 
15Q. Mr. Diggs, did you see Mrs. Nelson that dayf 
A. Yes, sir. 
16Q. Did you have an opportunity to observe her? 
A. Not so closely. I only noticed her in the usual manner. 
17Q. How close were you to Mrs. Nelson 7 
A. I suppose within two feet of her at some times. 
18Q. Was anything to prevent your observing her? 
A. Nothing at all. 
19Q. Was there anything abnormal about her appearance. 
Did you see any indication of any injuries upon her Y 
A. No, sir. 
20Q. Did she make complaint of any injuries Y 
A. I never heard of it. 
21Q. When Dr. Gill arrived-do you remember what tin1e 
it was? 
A. I think it was around 4 :00 o'clock. I don't kno'v to the 
minute. 
page 54 r 
22Q. Did sl1e solicit medical aid from him 1 
A. Not to my knowledge. 
CROSS EXA:I_\,fiNATION. 
By Mr. Mitchell: 
lQ. At what time did you get there, J\rir. Diggs 1 
A. I think a quarter to 4:00, when I got there, Senator. 
2Q. As I understand, you found the body of Mr. Nelson in 
the kitchen, with his face towards the door. Young Wesley 
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Nelson when you got there didn't hesitate to tell you he had 
shot his father, did heY 
A. No. 
3Q. Did he tell you on that occasion why he shot? 
A. I don't think right at that time he went into details, 
at that particular time, Mr. Mitchell. 
4Q. Well, he handed you the revolver and said, ''This is 
the revolver I shot my father ·with", did he? 
A. No, sir. 
5Q. Did you ask for it? 
A. :Nir. Minter gave the revolver to me. He had it when I 
got there. 
6Q. But he did tell you in a conversation why he shot his 
father that day, did he not 7 
.A. Yes. 
7Q. Did he tell you he was choking his mother at the time 
he shot him? 
A. Yes, sir. 
SQ. Now, J\1:r. Diggs, you don't, I suppose, claim to be any 
Doctor, but did you notice Mrs. Nelson's face on that oc-
casion being red and her throat red¥ 
A. I noticed Mrs. Nelson's face was red, and she was very 
nervous at that time. 
9Q. Did you notice her throat? 
A. I didn't take special notice of her throat. 
page 55 }- lOQ. You really didn't look for that purpose, 
of ascertaining if she had any injuries, did you? 
A. Well, naturally, I didn't examine her for that purpose. 
llQ. But you did notice that she was highly excited and 
nervous¥ 
A. She seemed to be very nervous. 
12Q. Did you notice her hair being dishevelled and her face 
red¥ 
A. That is true. 
13Q. And you don't know about her throat? 
A. Never noticed her throat, Mr. Mitchell. 
14Q. Did she make a statement to you how it happened Y 
l\fr. Minter: I object to t;hat question. 
The Court: Objection sustained. 
l\fr. Mitchell : Exception noted. 
15Q. You made this statement-that you never heard Mrs. 
Nelson make any complaint about her injuries. No one asked 
her on that occasion about her injuries, did they? 
A. I did not. 
16Q. You didn't hear anyone else ask her, did you 1 
A. No, sir. 
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RE-DIRECT EXAIVIINATION. 
By Mr. 1\Hnter: 
lQ. Mr. Mitchell has asked you about the statement J\IIr. 
Nelson made to you. Tell the jury exactly what statement 
he made to you. 
A. Do you want me to relate just what to told me? 
2Q. Yes .. 
A. While Mr. Nelson ·and :rp.yself ·were together; in ·the 
kitchen, you and 1\fr. Jones arranging other matters, he told 
me wha.t took place. He said he was sitting in a chair read-
ing, possibly with his feet up on something, don't 
page 56 ~ remember just what no'\v, and his father came home 
and he heard his voice on the outside and knew he 
had been drinking. When he heard it, he came·in the kitchen 
and said to the mother, ''Come on, help me feed the chickens'', 
or something similar to that about feeding the chickens. She 
replied that· she would as soon as she gave Wesl~y, Jr., his 
lunch, and from that he was enraged and came over and struck 
him on the top of the head, and finally caught him by the 
hair of his head and pulled him out of the chair, and I think 
at this point Mrs. Nelson stepped in between them, and he 
grabbed Mrs. Nelson by the throat, and Wesley a moment or 
two asked him to stop, and finally he took this revolver fr01n 
the sideboard and cocked it and held it up in the air. 
3Q. Was he demonstrating to you! 
A. He held his hand up in this way, with the revolver in 
it, and said, ''Captain, turn her loose'', and repeated it,. and 
he said when he turned her loose he lowered the gun and 
pulled the trigger. If my memory serves me right, he said, 
"When he swung for me, I lowered the gun and pulled the 
trigger''. 
4Q. Are you positively and definitely sure, Mr. Nelson told 
you when he cocked the gun and held it up and said, ''Captain, 
turn her loose" and repeated it, that his father released his 
mother and swung for him Y 
A. He didn't say he released her entirely, but he said he 
''Swung for me'' and ''I lowered my gun and pulled the trig-
. ger". 
5Q. And you said his father swung for him and he lowered 
the gun and pulled the trigger? 
__ A. Yes, sir. 
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page 57 r RE-CROSS EXAMINATION. 
By Mr. Mitchell: 
lQ. Now, Mr. Diggs, with reference to what young Mr. Nel-
son said, when he raised the pistol and told him, ''Captain, 
turn her loose',, did you say you don't recall whether he said 
had turned his mother loose f 
A. No. I don't think he said he entirely turned her loose. 
He said ''he· swung for me and I lowered the gun''. 
2Q. Now, didn't he tell you this-that he thought by hold-
ing the pistol up, he thought when his father saw the gun, the 
pistol, he would turn her loose f Isn't that what he stated to 
you? 
A. He tried to persuade him to turn her loos,e by talking 
to him, and said ''Captain, turn her loose',., and repeated 
it the second time," Captain, turn her loose", and ''he swung 
:for me a:nd I lowered the gun". 
3Q. Didn't he tell you that inst-ead of swinging for him, 
he thought when he showed him the gun he would tum her 
loose and then swing for him f 
A. I didn't take it that way. 
4Q. But you are not absolutely positive as to everything 
that was told you on that particular occasion, are you, Mr. 
Diggs? 
A. I am positive as to what I have stated so far. 
5Q. I am asking about that f-eature of it, whether he stated 
to you when he showed the gun to his father-
A. He didn't tell me, Mr. Mitchell, he had turned his mother 
loose entirely. He told me when he repeated the second time 
''Turn her loose'', at that point he lowered the gun and pulled 
the trigger. 
RE-DIRECT EXAMINATION. 
By Mr. Minter: 
·lQ. You are positive, Mr. Sheriff, that Mr. Nelson said "he 
swung for me"Y 
page 58 } A. I understood it that way. 
2Q. Do you know or not whether he told you 
that? 
A. If my memory serves me, that is what he told me. 
3Q. He not only told you, but did he not illustrat~ the way 
he pulled the gun down and fired 1 
A. He cocked the gun and held it in the air, and told his 
father twice to turn her loose, and lowered the gun and pulled 
the trigger. 
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4Q. You mean by that he illustrated that as having be·en 
done as his father swung! 
A. That is what he said. 
RE-CROSS EXAMINATION~ 
By Mr. Mitchell: 
lQ. But you did not understand from him that his father 
had turned his mother loose. 
A. I would not swear that he said he had turned his mother 
loose, but he said he swung and he lowered the gun and fired. 
Rli1-DIRECT EXAMINATION. 
B:y Mr. Minter: 
lQ. Did he not give you the definite impression that the 
deceased was swinging to him at the time he pulled the trig-
gerf 
A. That is the way I took it, sir. 
The Commonwealth rests. 
Here follows the testimony of 
MISS SALLIE B. HODGES, 
a witness of lawful age, who, after being duly sworn, saith as 
follows: · 
DIRECT EXAMINATION. 
By Mr. Diggs: 
lQ. What is your name, Miss Hodges 7 
A. Miss Sallie B. Hodges. 
2Q. Where do you live? 
page 59 ~ A. I live on the East River, near Foster. 
3Q. What is your occupation? 
A. I am a nurse. 
4Q. Did you go to the home of Mrs. ,J. W. Nelson, Sr., on 
the Sunday afternoon that Mr. Nelson was shot? 
A. Yes, I did, immediately on hearing. 
5Q. What time did you arrive there, :Miss Hodges? 
A. I don't know just what time, 1fr. Diggs. 
6Q. Do you know how long it was after the tragedy Y 
A. No, I don't know. It 'vas between 3:00 and 4:00, tho'. 
I was there before Dr. Gill arrived. 
7Q. Did you see 1VIrs. Nelson' 
A. Yes. 
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SQ. Did you notice the condition of her throat and neck? 
A. I noticed her throat and face were very red. 
9Q. How close were you to her? 
A. I was very close to her. 
lOQ. Did she complain about her throat. 
A. She complained that it seemed there was something 
pressing her throat, she felt as though there was still some-
thing pressing her throat. 
llQ. Did you see Mr. Harry ·Nelson there? 
A. Yes. 
12Q. Did you hear him make a statement with reference 
to the statement that was made by his brother, J. W. Nelson, 
Sr., at his father's home some time during the day? 
A. Yes, I did. 
Mr. Minter: I object to the evidence about to be intro-
duced. It was my intention to ask the Court when the proper 
time came to strike from the record the evidence 
page 60 ~ of ~Ir. Harry Nelson as to the threat that was be-
ing brought out, for the reason that the defense 
has shown, and I was waiting to see if they would show, th~t 
knowledge of this threat had not been communicated to the 
accused prior to the time the shot was :fired. If it had not 
been, it could in no deg-ree whatever effect his ;;t.ction, and the 
statement of this witness seems to :fix the time at which it was 
first. known at the Nelson home at a time .after the shooting. 
I, therefore, move that this evidence about to be introduced 
he excluded, and so much of the evidence of Mr. Harry N el-
son as deals with the threat against 1\'Ir. Tom Nelson be ex-
cluded from the record. 
~Ir. Mitchell: • l\{ay it please your Honor, this evidence is 
admissible under an entirely different rule than that taken 
by Mr. Minter, the Commonwealth's Attorney. The reason 
for introducing this witness in rebuttal to what Mr. Nelson 
has said is for the purpose of showing the attitude or mental 
condition of the deceased a short time, or within a reasonable 
time before he was killed. The cases are abundant that where 
a person has made threats a short time before the party was 
killed, that evidence is admissible for the purpose of showing 
the mental condition of the party previous to the time of the 
assault. 
The Court: I would like to ask that the :witness, Miss 
Hodges, stand asid~ for a while until the Court can consider 
the question. 
Here follows the testimony of 
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lVIRS. C. E. ~,ORREST, 
a witness of lawful age, who, being fhst duly sworn, saith as 
follows: 
DIRECT EX.A~IINATION. 
By ltir. Diggs : 
lQ. 1frs. Forrest, what is your name f 
A. Ellen lVI. Forrest. 
2Q. Where do you live, ~irs. Forrest? 
.A. In Foster, opposite Trinity Church. 
page 61 ~ 3Q. Are you related to the accused? 
.A. By marriage. 
4Q. "'What is that marriage relation? 
A. I am his aunt by marriage. 
5Q. Were you called over to the home of 1\{rs. Nelson that 
afternoon? 
A. I wasn't called personally, but when the news came of 
the tragedy, I naturally went. 
6Q. How soon after the tragedy did you arrive there? 
A. Well, I suppose it 'vas about five minutes before I got 
there. 
7Q. Did you see Mrs. Nelson? 
A. I did. 
SQ. Did you observe her throat and neck? 
A. I did. 
9Q. What was the appearance or condition of her throat 
and neck? 
A. Her ears, the lobes of her ears, were swollen and in-
flamed almost to the color of that lady's suit (indicating· the 
stenographer's red dress), and her throat was very red. 
lOQ. Did she complain of her throat hurting her~ 
A. Yes, she did. 
llQ. She she repeat her complaint about it f 
A. Possibly several times. There were so many things 
happening, and I couldn't tell you how many times, but she 
complained. 
12Q. What did she say? . 
A. Oh, she said, "I can feel his hands on my throat now". 
13Q. Did you see Mr. Harry Nelson 1 
A. I did. 
14Q. What was his condition so far as being under the in-
fluence of intoxicants is concerned? 
page 62 ~ A. I don't know what it requires to put Mr. Nel-
. sou under the influence of intoxicants, but I know 
he had been drinking. 
15Q. Did you smell the odor of intoxicants on his breathY 
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A. I did. 
16Q. What other evidence did you notice particularly? 
A. Well, I can't say I noticed any special evidence beyond 
that I knew he had been drinking because I smelt it on his 
breath. 
17Q. Was or not his face flushed~ 
A. I don't think Mr. 'Nelson carries a flushed face; he is 
usually pale, and I think he was pale at that time~ as well as 
I remember it. 
CROSS EXAMINATION. 
By Mr. Minter: 
lQ. Did you s·ee bruises on 1\{rs. Nelson's throat? 
A. No, I did not see any bruises. 
2Q. But you sa'v a red condition? 
A. I saw a red condition. 
3Q. Her face red also, was it f 
A. Her face was red, naturally. 
· 4Q. Is that or not the normal condition when laboring un-
der exciten1ent and distress to that extent? · 
A. Yes. 
5Q. You have seen her that' way before Y 
A. I have never seen her in such distress before, so I don't 
know. 
6Q. So you ca·n 't say 'vhether distress or emotion would 
cause that? 
A. No, I couldn't say. Possibly it would cause the ex-
pressio;n of her eyes. 
page 63 ~ 7Q. I say you cannot say whether it would or 
not cause such a condition Y 
A. I have never seen her under similar circumstances be-
fore. · 
8Q. She was very much excited, was she not? 
.A. Naturally. 
Ifere follows the testimony of 
C. EDWARD FORREST, 
a witness of lawful age, who, being first duly sworn, saith as 
follows: 
DIRECT EXAMINATION. 
By Mr. Mitchell: 
lQ. Mr. Forrest, you are a resident of Mathews County? 
A. Yes, sir. 
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2Q. What is your occupation, if I may ask Y 
A. I am a funeral director and embalmer. 
3Q. Are you related to Mrs. James W. Nelson Y 
A. I am her brother. 
4Q. And then you were a brother-in-law ·of the deceased! 
A. Yes, sir. 
5Q. Were you called to the home of Mr. James W. Nelson, 
Sr., on the day he was killed, J\![r. Forrest¥ 
A. I was. 
6Q. What time did you get there? 
A. Well, I don't suppose more than a couple of minutes 
elapsed after I was called before I reached the house. 
7Q. By whom were you called f 
A. By Wesley, Jr. He 'phoned and asked me to come 
over. 
SQ. And you immediately went over and got over a few 
1ninutes after? 
A. Just as soon as I could. It is only a short distance. 
9Q. After getting there, what did you do? Did you make 
complaint- · 
A. The first thing, I investigated. I saw my sister, of 
course. She was in the yard, and then I went to 
page 64 ~ the body and ascertained that it was dead. 
lOQ. So death had been instantaneous? 
A. Yes, and I immediately 'phoned Mr. !Hnter, the Com-
monwealth's attorney and my son went for the coroner. I 
told Mr. ~finter what had happened as soon as I could g~t 
the 'phone. Wesley asked me to attend to it for him, and I 
asked him to notify the sheriff, or he said he would, as I un-
derstand, notify the sheriff. _ 
llQ. Mr. Forrest, you are an embalmer, are you not? 
A. Yes, sir. 
12Q. Did you examine the body of your brother-in-law, ~Ir. 
Nelson 
A. I did, as to the course of the bullet. 
13Q. Well, will you explain to the jury what you observed 
about the wound? . 
A. I observed that the bullet entered right at the beginning 
of the right nostril, not up in the nostril, but right here, and 
took a slightly upward course, I would say from the point 
located just .a little above the right ear, just in that line, en-
tering the base of the brain. 
14Q. Where this bullet entered the nostril, were any bones 
broken? . 
A. Yes, sir. The jawbone, the structure that holds the 
upper teeth was crushed and shattered, teeth hanging loose 
from the result of that bullet. 
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15Q. Mr. Forrest, did you see Mrs. Nelson on that occa-
sion? 
A. I did. 
16Q. Will you tell the jury what 'vas her condition 7 
A. Her condition was very serious. There was bruises on 
her neck, or prints, highly inflamed, face very red, and she 
made the expression when I got there that she could hardly 
get her breath then, and that she could feel the 
page 65 ~ fingers grasping her throat then, that she was near 
death. That was the condition I found her in-
very critical condition. 
17Q. Did you notice her throat very closely? 
A. I noticed the impressions on her throat, as well as being 
red. 
CROSS EXAJ\1I,NATION. 
By Mr. ~finter: 
lQ. Where were those impressions~ 
A. On her throat where the fingers had been pressmg. 
(Demonstrating.) · 
2Q. Did you make a detailed ·examination of your sister's 
throat¥ 
A. Only closely observing. 
3Q. In other words, there were other matters more press-
ing at that momentY 
A. Well, I think her life was something to be considered, 
and, naturally, I sa'v the condition of her throat, could see 
those prints around her throat and see how inflamed, and 
her statement that she could still feel the prints of his fingers 
on her throat. Of course, there were a number of matters-
quite a serious time. 
4Q. Didn't your sister meet you in the yard, Mr. Forrest? 
A. I don't know that she met me. She was in the back 
yard 'vhen I went there. 
5Q. You don't know how long after this happened before 
your nephew called you? 
A. I was under the impression, I have no absolute knowl-
edge because I wasn't there, but I think he called me imme-
diately. That was my impression. 
6Q. You don't know when this thing happened Y 
A. No, I couldn't say definitely the minute that 
page 66 ~ it happened. 
mediately¥ 
A. Yes. 
7Q. So far as you are advised, he called you im-
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8Q. And when you got there, you found your sister in the 
back yard? 
A. Yes. 
9Q. Was any physician sent for up to the time the officers 
of the law arrived? 
A. Not to my lmowledge. . 
lOQ. Nobody made an attempt up until the time the offi-
cers arrived¥ 
A. I don't think so. 
llQ. You were the one who wanted to ascertain death, you 
thought it best to call a physicain. None had been called 
before that 
A. None before that. 
12Q. You don't recall what young· I\fr. Nelson told you 
when he called over the 'phone, do you 1 
A. My son answered the 'phone He was sitting in the 
dining room, and he being nearest the 'phone answered it, 
and from what I understood he told him he had shot his 
father and to come immediatelv. 
13Q. You didn't talk to him"'T 
A. No, he talked to iny son. 
14Q. And your son talked to you' 
A. Yes. 
15Q. Indicate to the jury the position of these marks you 
have mentioned on your sister's throat. 
A. Well, down the throat, his fingers, for instance, were 
here, around in this section. (Demonstrating.) 
16Q. Were those marks on the throat marks of thumbs or 
fingers? 
A. Well, now, I guess it would be hard to tell the difference 
between thumbs and fingers unless an expert ex-
page 67 ~ amined them. 
17Q. You did not examine close enough T 
A. Not for that. But thumbs or fingers would have made 
marks. 
18Q. Were a greater number on the front or rear of the 
throatY 
A. Say, for instance, the fingers were like that (indicat-
ing), close under the chin or down low, down in this section. 
19Q. Around the Adam's apple¥ 
A. No. The Adam's apple is not there. The Adam's apple 
is on the side. 
20Q. Being up or down, I mean. 
A. I didn't make a detailed examination of those marks. 
I noticed the marks on her throat and, of course, went about 
1nv other duties. 
·21Q. What was the nature of those marks? 
J. W. Nelson, Jr., v. Commonwealth.. 95 
A. I don't mean to give the impression the skin was 
broken. You can press on the flesh long enough to make 
marks there without breaking the skin. 
22Q. What I mean by nature of the marks, were they im-
pressions in the flesh? 
A. Impressions in the flesh. 
23Q. How many impressions do you recall? 
A. I wouldn't say. I didn't stop to count them. 
24Q. Did you notice them outdoors, or after you got in 
the house? 
A. Outdoors, when I first saw her. 
Here follows the testimony of 
W. P. JONES, 
a witness of lawful age, who, being first duly sworn, saith as 
follows: 
DIRECT EXAMINATION. 
By 1\t!r. Diggs: . . 
lQ. What is your name, Mr. Jones? 
A. W. P. Jones. 
page 68 } 2Q. What is your occupation 7 
A~ I am a farmer. 
3Q. You are also a Justice of the Peace, are you notY 
A. Yes. 
4Q. And you live at North Y 
A. Yes. 
5Q. Were you called to the home of Mrs. J. W. Nelson 
the afternoon Mr. Nelson was killed 1 
A. I was. 
6Q. Wl1at time did you get there? 
A. I would say around 3 :30. 
7Q. ~{r. Jones, did you see ~Ir. Harry Nelson that after-
noon? 
A. Yes. 
8Q. Did you get close to Mr. Nelson' 
A. Yes. 
9Q. Did you talk to him 7 
A. Yes. 
lOQ. Will you tell the jury whether or not Mr. Nelson had 
been drinking? 
A. In my opinion he had been. 
llQ. Did you detect the odor of liquor on his breath? 
A. I did. . 
12Q. What other appearances did he have 7 
A. Well, I couldn't say he showed any indication except I 
96· Supreme .Court of Appea~s of Virginia. 
noticed he had been drinking. I didn't see him staggering 
or anything of that kind, not staggering drunk or anything 
of that sort. 
CROSS EXA~1INATION. 
By Mr. Minter: 
lQ. Mr. Jones, you don't know, do you, how long it was 
after this occurrence that you reached the home of Mr. Nel-
son? 
A. Mr. Minter, it was very shortly, I would say, because 
young Eddie ~,orrest came after me. 
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A. He came to my house. I was over at an-
other man's house and he drove over there for me. 
3Q. Was he delayed after he got to the other man's house~ 
A. Not two minutes. 
4Q. How far is that, approximately, from where the man 
was shot? 
A. Probably two miles, or two and a quarter. 
5Q. Mr. Jones, did you see Mrs. Susie ·Nelson when you 
arrived at this place Y · 
.A. Yes. 
6Q. Were you close to her Y 
A. Well, yes, within two or three feet. Spoke to her, shook 
hands with her. 
7Q. Did you have an opportU'nity to observe her? 
A. Yes, I noticed her. 
SQ. Did she have any marks upon her person, indicating 
violence had been done? 
..A. I didn't see any marks other than her disheveled hair, 
and she showed the strain she was under. 
9Q. You mean excitement? 
A. Yes, sir. 
IOQ. You saw no physical marksf 
A. No. 
llQ. Did anything stop you from seeing her neck¥ 
A. I didn't make an examination of her neck. 
12Q. I understand, but I mean was there anything to stop 
you from seeing it? 
A. I wouldn't say there 'vas. 
13Q. Mrs. Nelson's neck was open to view, was it not? 
A. Yes, sir. 
14Q. You were around'there quite some time? 
page 70 ~ . A. Yes, sir, _I was. 
15Q. And you saw Mrs. Nelson from the time 
you arrived until the time you left! 
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A. Yes, sir 
16Q. Can you point to anything in the demeanor of Mr. 
Harry L. Nelson to indicate he had anything to drink, except 
the fact that you smelt liquor on his breath? 
A.. Mr. Minter, I 4ardly know whether I could or not. Mr. 
Nelson was under the excitement. He was talking pretty 
strong, I thought. 
17Q. It was an exciting time, wasn't it? 
A. It was. 
18Q. Anything unusual about him being excited 1 
A. Not necessarily so. 
19Q. Everybody ~lse was kind of excited? 
A. Yes. I was excited myself. 
20Q .. Therefore, there would be nothing unusual in Mr. 
Nelson being excited when his brother had been shot? 
A. I don't think so. Don't understand me to say he was 
drunk. 
21 Q. As I understand, you claim the only thing you can 
fix in your mind that l\Ir. Nelson was under the influence of 
liquor, and it wouldn't be explainable by the excitement, was 
the liquor you smelt? A: Yes, sir. I smelt liquor. 
The Court: I would like to ask Mr. Jones a question. You 
said to the Jury that you felt very certai·n that Mr. Nelson 
had been drinking? 
A. Yes, sir 
Q. You didn't say to the jury he was under the influence 
of liquor. Do I understand yon to tell the jury he was or 
was not under tl1e influence of liquor? 
page 71 r A. I would not say he was under the influence 
of liquor. I 'vould say he had been drinking, in 
my judgment. 
'rhe Court: He says that he smelt it, but would not say 
he was under the influence of liquor. 
RE-DIRECT EXAMINATION . 
. By Mr. Diggs : 
lQ. Mr. Jones, with the exception of smelling the odor of 
'vhiskey on his breath, did or not you notice anything else in 
lvfr. Nelson's demeanor that would indicate to you he had 
been drinking¥ If so, what did you notice? 
A. Mr. Diggs, I never noticed anything especially notice-
able in Mr. Harry Nelson's manner. He certainly was not 
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drunk. I wouldn't say he was drunk, no. I smelt ~vhiskey 
very strongly on his breath. 
2Q. Was his face flushed¥ 
.A.. vVell, yes, but I wouldn't say that was caused by liquor. 
I couldn't say so. 
3Q. Did he have the general appearance of one who had 
been drinking~ 
A. vVell, some people can carry more liquor than others, 
1\tlr. Diggs, and I couldn't say. 
4Q. Now, Mr. Jones, you say you sa'v Mrs. Nelson. You 
didn't make any particular observation of her neck, did you~ 
A. No, sir. I did not. 
5Q. As a matter of fact it didn't occur to you to examine 
her neck, did it 1 
A. No, sir. 
6Q. It didn't occur to you at all 
A. No, sir. 
7Q. Did I understand you to say her face was flushed, red, 
and her neck was red Y 
A. Yes, sir. Her face was very red, and her 
page 72 ~ hair very much disheveled. 
BQ. How about her throatY Was that red~ 
A. Well, the skin was red, so far as I saw. 
RE-CROSS EXAMINATION. 
By Mr. Minter: 
lQ. Mr. Jones, you acted as coroner in that case? 
A. Yes, sir 
2Q. After you heard the statement that Mrs. Nelson had 
been attacked, was it not natural to look at her neck? 
A. I wouldn't say so, 1\{r. Minter. 
3Q. 'Now, as a matter of fact, didn't you observe her very 
closely? 
.A. I was close enough to her. 
4Q. But I mean, didn't you observe Mrs. Nelson very 
closely? 
A. Yes. 
5Q. You were not able, were you, to see any indication of 
violence? 
.A. I was not looking for any and did not see any. 
6Q. Don't you think, on close observation, you would have 
seen them, if they had been very noticeable 1 
A. I think I 'vould. 
7Q. Now, ~Ir. Jones, as I understand your testimony, out-
side of the fact that you smelt whiskey on the breath of 1\fr. 
Harry Nelson, you are unable to give this Court or Jury any 
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indication that he was under the influence of intoxicants. 
Isn't that the truth f 
A. If you want me to go over it again, I don't lmow ho'v 
to explain it any better. 
RE-DIRECT EXA1\1:INATION .. 
By Mr. Diggs: 
lQ. Where was the coroner's inquest held¥ In what part 
of the house~ 
A. 1\fr. Diggs, that was held in the room-there 
page 73 } are two rooms in one. One room was under a state 
of r~pair. This was in the other room just be-
yond. 
2Q. What time in the afternoon was the inquest held 7 
A. Somewhere around half past 4 :00 possibly. I don't 
remember .the exact hour. 
3Q. This was on December 8th~ 
A. This was on Sunday in December. ·I am not positive 
~s to the date. 
4Q. vVhat was the light condition in that room when the 
inquest was held? 
· A. It 'vasn 't dark enough to need a lamp. 
5·Q. Were the lamps burning~ 
A. ·No, sir. I didn't see any lights. 
6Q. Isn't it .a fact that this particular day was a very 
~cloudy day and it rai·ned late that afternoon? 
A. I can't recall, it clouded up in the late afternoon, yes. 
I remember that. 
7Q. And it rained before dark, did it not? 
A. I don't recall. 
BQ. Do you know how many windows there w~re in that 
room? I mean the room in which the inquest was held f 
A. No, sir. I do not recalL I think that room has a win-
dow to the main road and a door at that end, and I came in 
nncl went out that door, telephone in the corner. 
9Q. And you say the inquest was held about 4:307 
A. I think so. . 
. RE-CROSS EXAMINATION. 
Bv Mr. 1\Iinter: 
.. lQ. As a matter of fact, you were at church, weren't you, 
and Dr. Gill was called and reached the house abQut five min-
utes to 4:00? 
A. I don't exactly remember when Dr. Gill ar-
page 7 4 } rived. I looked at the clock, but don't recall the 
time. 
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2Q. If Dr. Gill testifies it was five minutes to 4:00, you 
wouldn't contradict him, would you? 
J.l. ~o, sir. , 
3Q. How many minutes after Dr. Gill got there before the 
inquest was held Y 
A. Ten or fifteen minutes. 
4Q. Certainly not longer than thatf 
A. No. 
5Q. Then, if Dr. Gill got there at five to 4 :00-he only 
looked for a fe'v seconds at the body of the dead man, didn '.t 
heY 
A. Only a few minutes. 
6Q. Then came immediately, and you held the inquest 1 
A. Yes, sir 
7Q. Then, it could not have been more than a few minutes 
after 4:00 o'clock, could itY 
A. :Afr. Minter, I am not absolutely sure as to the minute .. 
BQ. But you should know approximately how much time 
elapsed after Dr. Gill arrived before you held the inquest! 
A. I would not say more than fifteen minutes. 
9Q. Do you think it was as much as fifteen minutes Y 
A I wouldn't say any longer 
lOQ. As a matter of fact, don't you think it was consider-
ably lessY 
A. I don't know. 
llQ. In addition to seeing Mrs. Nelson during the inquest, 
didn't you see her at other places around that time f 
A. I can't say so. I can't say I saw Mrs. Nelson any more 
nntil the funeral. 
12Q. Didn't you see her in the front room when she signed 
the bond! That was the same night, but not the 
page 75 ~ same time as the inquest 7 
A. No, sir, I didn't 
l3Q. Didn't you see her between the time you got there 
and the time when the inquest was held Y 
A. Oh, I saw her during the time, yes 
14Q. And hadn't you seen her in more than one position 1 
.A. No, sir. I saw her in the room in which the inquest was 
l1eld and not in any other roon1 in the house. 
15Q. You just said there were two rooms together, the 
room in which the telepl1one was, etc. As a matter of fact, 
you saw Mrs. Nelson when she signed the bond very closely-
you were very close to her in the front room, weren't you Y 
A. Yes, sir · 
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Here follqws the testimony of 
~IRS. H. C. JONES, 
a witness of lawful age, who, being· first duly sworn, saith as 
follows: 
DIRECT EXAMINATION. 
By Mr. Diggs: 
lQ. What is your name, 1\tirs. Jones¥ 
A. Mrs. Annie Jones. 
2Q. Where do you live 7 . 
A. North. 
3Q. Were you in the home of Mr. Billie Nelson on the day 
Mr. Wesley Nelson was killed Y 
A. Ye~-
4Q. What time were you there Y 
A. Around about 3 :00 o'clock. 
5Q. Did you see Mr~ Harry Nelson? 
A. I saw hun when I came home . 
. 6Q. Will you tell the jury whether or not he had been drink-
ing when you saw him 7 . 
A. I think he had. The ·Captain give his wife 
page 76 ~ a drink, and when he came home he put his arms 
around his mother, and I smelt it, and it was from 
both, I think. That is all I know. 
7Q. Did you· notice anything else to indicate he had been 
drinking? 
A. No, sir. 
SQ. You did smell the odor of whiskey Y 
A. Yes, sir. 
9Q. And you sa'v whiskey in the house, did you not? 
A. Yes. 
lOQ. What time of the day was that Y 
A. It was getting late. That was after he had arrived 
ho1ne from ~Ir. Wesley Nelson's house. It was getting dark. · 
CROSS EXAMINATION .. 
Bv Mr. Minter: 
"'lQ. As a matter of fact, wasn't this after the shootingt 
A.. Yes. 
2Q. Didn't Mr. Harry Nelson come to the home and give 
his mother a drink on account of the condition she was in 
growing out of the shooting? 
A. Yes, sir. 
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Here follows the testimony of 
C. E. FORREST, JR., 
a witness of lawful age, who, being first duly sworn, saith as 
follows: 
DIRECT EXAl\1INATION. 
By Mr. 1\Iitchell: 
lQ. 1\{r. Forrest, 'vhere do you live? 
A. Near Foster. 
2Q. Are you related to 1\Irs. James W. N€lson, Sr.? 
A. She is my aunt. 
3Q. How far is your home from :Mr .. Nelson's home~ 
A. I would say 200 yards. 
page 77 ~ 4Q. Do you recall the day 1\:fr. Nelson was shot Y 
A. I presume I do. 
5Q. Were you at home that dayY 
l.l. 1res, sir. . 
6Q. When did you first hear about it~ 
A. Well, it was somewhere around 3:00 o'clock, the 'phone 
rang. I was sitting reading, and I answered.· Wesley called 
and told me what happened. 
7Q. Did he make any request~ 
A. He said '' 1r ou and your daddy come as quick as you 
can". He said, "I have killed, or shot, my father". 
SQ. Did you and your father go immediately? 
A. 1res, sir. We went right across. Didn't stop. When 
we got there we found 1\{r. Nelson dead. When we first got 
there, Mrs. Nelson and Wesley were in the back yard. 
9Q. Where did you find Mr. Nelson's body? 
A. His body was in the kitchen, and his head laying in the 
doorway. 
lOQ. Did you observe 1\Irs. Nelson on that occasion? 
A. I did. 
llQ. Please state to the jury her condition when you got 
the ref 
A. I went and put n1y arms around her, and she said, "Ed-
ward, what am I going to do? He was choking me to death 
and he had to do it''. 
IYir. Minter: I object. 
· 12Q. Mr. Forrest, did you ·notice anything unusual about 
lwr throat or face? 
A. Yes, sir, I did. Her face was, of course, naturally 
flushed, and I noticed marks on her throat and around her 
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ears, were splotched, and especially back of her ears. After 
the statement she made was the reason I noticed 
page 78 } her throat especially. 
1\{r. l\1:itchell: lVIay it please your Honor, I like to be frank 
that, of course, we couldn't introduce a witness to bolster 
up anything any other witness said, but I do think it is highly 
/ proper to ask the witness whether she complained on that 
occasion, not to make a detailed statement, but whether she 
complained about her throat. 
The .Court: The question is admitted. 
13Q. Will you state to the jury whether or not she was 
co1nplaining about her throat 
A. She was and breathing very rapidly. She could hardly 
get her breath at times. 
14Q. Did you see the impression of some marks on her 
throat? 
A .. Yes, sir. 
15Q. Were there any bruises or were they just imprints Y 
A. They were imprints, as if treated roughly. I can't say 
how it was caused. 
16Q. No skin cut or anything of that kind, no scratching? 
A. Not to my knowledge, not to ·my observation. 
17Q. Nothing· except these imprints? 
A. Not to my observation. 
l8Q. Did you see Mr. Harry Nelson that afternoon? 
A. I did. 
19Q. What was his co'Udition 7 
A. Well, it is hard to say his condition. I know he had 
been drinking. 
20Q. How did you know it? 
A. I can't say I kne'v it, but the way he acted when he 
'valkcd in, .and we talked. I would say he had been drinking, 
but I wouldn't say drunk. 
21Q. Did you get close enough to get the odor of his' 
breath? 
A. I did. 
page 79 ~ 22Q. What was that t 
A. He had been drinking. 
23Q. Did you help to shroud Mr. J. W. Nelson? 
A. I helped embalm him, yes, sir. 
24Q. While embalming him, did you notice whether or 
not there was any odor to indicate he had been drinking? I 
am speaking of Mr. J. W. Nelson. 
A. When cleaning him up, I cleaned the blood from him, I 
noticed the odor of liquor. 
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CROSS EXAMINATION. 
Bv J\IIr. Minter : 
'lQ. At what time do you mean, after ·you got to the funeral 
homeY 
A. Yes, sir. 
2Q. Did you notice any odor at home 1 
A. I didn't get close enough. The reason I got closer then 
was I was cleaning his face, the blood. 
3Q. Who helped to lift and put him in the basket 7 Didn't 
\ 10U 7 
.. A. Yes, sir. 
4Q. Weren't you close enough then? 
A. I didn't have ahold of his head. 
5Q. You were with your cousin the night before, weren't 
youf · 
A. I was. 
6Q. Yon all spent the night at the funeral home, didn't you f 
A. Yes, sir. 
7Q. Were you with him the following morning? 
A. Naturally, I was with him until he went home. We 
went home together. 
BQ. What time? 
A. I imagine we got up around 9:00 o'clock, or a few min-
. utes before, and dressed and came to the Court 
page 80 ~ House and stayed aJ:ound here a few minutes. I 
imagine it was around 10 :00 when we went home. 
9Q. You went home in the same carY 
A. Yes. 
lOQ. And spent the night together f 
A. Yes. 
llQ. How long after you were called, did I understand it 
was only a few minutes before you got over there? 
A. As long as it took me to run across the field. 
12Q. From your home to their home f 
A. Yes, sir. 
13Q. Of course, you don't know ho'v long before that 1\{r. 
Nelson was shot, before Wes. called you f 
A. Not of my own personal knowledge, but from all of 
the evidence, immediately. . . 
14Q. When you got over to Mr. Wesley Nelson's home, you 
found.Mr. Nelson and the young man, Wesley, in the back 
yard? 
A. I did. 
15Q. Mr. Forrest, exactly what did Mr. Nelson tell you 
when he called you 1 
A. He said, ''You and your daddy come ov:er here as quick 
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as you can. I have, either shot or killed, my father". I 
don't know which 'vord. 
16Q. He didn't say, "I have killed the old man"? 
A. No, sir. I don't .think so. I don't he used that ex-
pression. 
17Q. While talking to Mr. Nelson, Jr., over the telephone, 
did you not hear at the same time someone making some state-
ments in the house. from which he 'vas talking? 
A. I did not. 
18Q. Not -anyone at all? 
A. No, sir. When I first answered, I overheard 
page 81 ~ a sou·nd that I took at first to be a noise on the 
'phone, and afterwards I found what it was-it was 
screaming· or hollering 
19Q. Did you distinguish any words spoken Y 
A. None but those spoken by young ;Nelson to me. 
20Q. Nothing· was said that could be heard oyer the tele-
phone by any other person? 
A. If there was anything else, besides what he told me, I 
would have heard it, and there was nothing else said. 
At this point the Commonwealth's Attorney, Mr. W. J\L 
Minter, asked leave to introduce the evidence ·of a ballistic 
expert, who was in the court room and 1vho lived in Rich-
mond, Virginia, and was anxious to return to his home, which 
rr10tion the Court granted. 
Whereupon, 
LIEUTENANT THOl\fAS J. B. LOHR, 
after being duly s·worn, saith as follows: 
DIRECT EXAMINATION. 
By Mr. Minter: 
lQ. Please state your name. 
A. Thomas J. B. Lohr. 
2Q. Where do you live, Lieutenant? 
A. Richmond, Va. 
3Q. What is your occupation? 
A. I have charge of the Military Supply Depot, and Small 
Arm Force of the Oitv of Richmond Police Force. 
4Q. What is your 'rank? 
A. First Lieutenant, in the Virginia National Guard. 
5Q. What has been your experience with firearms and par-
ticularly with 45 automatic pistols~ 
A. 24 years, sir. 
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6Q. In what way? 
A Handling, inspecting, testing, etc. 
page 82 } 7Q. For 24 years f · 
A. Yes, sir. 
SQ. State, if you please, Lieutenant, at what maximum dis-
tance a 45 automatic pistol 'vould leave powder marks on 
the face of a man who was shot by it 1 
A. 30 inches, extreme range, is as far as I have been able 
to get powder marks, and very slight at that. 
9Q. State, if you please, what nature of powder burns 
would you get at 30 inch range? 
A. Very slight. 
lOQ. At what range, or what distance from the object shot 
at would you get noticeable or substantial powder marks Y 
A. Not over 24 inches. 
llQ. Lieutenant, are you familiar with the bullet fired from 
a 45 automatic~ 
A. Yes, sir. 
12Q. Have you seen this automatic exhibited in Court to-
day? 
A. Yes. 
13Q. Are you familiar with the type f 
A. Yes. · 
14Q. What would be the char~cter of hole made by the bul-
let of a gun of that sort? 
A. Very clean cut. In a flesh wound. The wound would 
practically close up after entrance of the bullet. No larger 
hole at any time than its own body. 
15Q. Would it tend to n1utilatc or not at close range~ 
A. No, sir. 
16Q. Then, as I understand your testimony, Lieutenant 
Lohr, the furthermost range at which any appreciable pow-
der mark can be obtained on the object shot at is 30 inches? 
A. Yes, sir. 
page 83 ~ 17Q. That is very slight? 
A. Very slight burn. 
18Q. And that the closest distance you could have any ap-
preciable powder mark is 24 inches 7 
A. Yes, sir. 
l9Q. Is that substantial1 
A. Quite substantial amount, yes, sir. 
20Q. Does it increase or decrease on lesser range? 
A. Decrease. The spread will become smaller. 
21Q. Is it ha1'd to discern any difference between 24 inch 
range and closer range 7 
A. Well, yes, sir. The intensity of the powder is almost 
half again as great at 18 inches as 24. 
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22Q. How wide a ra:nge ordinarily would be covered by 
powder burns at 24 inches~ 
A. Well, it would cov:er, the burns would spread as much 
as 3 inches possibly. 
23Q. Some of the powder would be farther than that 
against a spread of 18 inches, wouldn't it? · 
A. It would be approximately 1 inch range. You can't be 
certain on that, because it would depend on the ammunition 
you were using. 
24Q. How much approximately at 30 inches Y 
A. You wouldn't get any at 30 inches. Just a few scat-
tered grains, and there would be no pattern there, very ir-
regular. 
25Q. It would hav:e to be, then, for you to get merely ap-
preciable powder marks, not more than 24 inches Y 
A. 24 inches. 
CROSS EXA1\ITNATION. 
Bv :rvrr. Mitchell: 
"'lQ. Would you get any appreciable results at a range of 
say 26 inches~ 
page 84 ~ A. It would be very . scattering for beyond 24 
inches. You get a very scattered pattern. That, of 
<=onrse, depends on the powder. 
2Q. Would you get enough to know it was gunpowder Y 
A. You would, yes, sir. 
3Q. Speaking of loaded cartridges, Lieutenant Lohr, is there 
any difference in the force or effect of cartridges loaded, say, 
for several years, and those that have recently been loaded? 
A. There could be, yes, sir. Several things would-
4Q. How about 18 years? 
A. 1918 ammunition-
5Q. I mean 18 years back. 
A. That is World "\Var ammunition. There would be a 
difference in the effect of the penetration of that bullet if 
the shell had cracked. The powder. of 1918 has all been dis-
-carded no"'' but the carriage of the bullet, as long as it lasted, 
penetration was still good provided it did not have a cracked 
neck. What we term a cracked neck is a split so small you 
cannot see it down the side. Brass shell. Otherwise, the 
penetration would be practically the same. 
6Q. Would that make any differenee in the range of the 
powder burns? 
A. No, sir. 
7Q The powder would still showY 
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A. The powder of 1918 and today is the same. The only 
change made was in the primary chamber. 
SQ. If I understand you correctly, there is appreciable 
notice of gunpowder at a range of 30 inches¥ 
A. !No, sir. I didn't say appreciable. 24 inches .. 
page 85 ~ 30 inches became very much less. 
9Q. 30 inches would only get a slight mark.. Is 
that right? 
A. Yes, sir. 
lOQ. At 24 inches they would be v.ery obserable 1 
.A. Yon would get quite a powder mark at 24. 
RE-DIRECT ~~A~1INATION. 
By Mr. Minter: · 
lQ. Did I understand you or not to say there would be any 
chttnge in the pattern marks themselves by varying powder 
these- distances T Different powder would make no differ-
ence! · 
A. No, sir, nothing except unless it would be dense black 
powder, which I don't think you will find any 45 loaded with. 
I never heard of any, certainly none used in Government 
ammunition. I use commerciaL ammunition, too. 
Mr. Diggs: At this point, we would like to offer the evi-
dence of Dr Robert R. Hoskins in the form of depositions. 
Dr. Hoskins, as you know, is in St. Luke's Hospital in Rich-
mond, and unable to appear and give evidence in this case. 
The depositions which were read are attached hereto and 
1uade a part hereof, which said deposition appears on pages 
Nos. 135, 137, 138, 139, 140 and 141. 
Here follow-s the testimony of 
MR. TI-I01\1AS SMITH, 
a witness of lawful age, who, after being duly s'vorn, saith as 
follows: · 
DIRECT EXAMINATION. 
By Mr. Diggs.: 
lQ. What is your name, Mr. SmithY 
A. Tom Smith. 
2Q. Where do you live~ 
A. Cardinal. 
3Q. Were you at the home of Mrs. Nelson the afternoon 
that 1\{r. J. W. Nelson, Sr., was killed? 
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4Q. What time did you arrive there? 
A. About 3 :00 o'clock. 
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5Q. Did you see ~{r. Harry Nelson that afternoon Y 
A. Yes, sir. After he came back. 
6Q. Please tell the jury whether or not Mr. Nelson had 
been drinking Y · 
.A. I smelt alcohol on his breath. 
7Q. At what time did you s1nell alcohol o'n. his breathY 
A. Well, as soon as I saw him. · 
BQ. Do you know about what time you saw him Y 
A. About quarter past 3 :00. 
9Q. Did you notice anything else that would indicate he 
had been drinking in his conduct and manner? 
A. No, sir, not in his conduct. 
lOQ. But you tell the jury you smelt the odor of alcohol 
on his breath 1 
A. Yes, sir. 
CROSS EXA~fiNATION. 
By :Nir. 1\!Iinter: 
lQ. You and young Mr. Nelson had been together that 
tnorning, hadn't you Y 
A. Yes, sir. 
2Q. '¥here had you been 7 
A. At 1\!Iajor Freeman's residence. 
3Q. What had you been doing? 
A. Shooting rats. ~irs. Freeman had been bothered with 
them in the oarn, and spoke to Wesley and myself, and asked 
if we could get rid of them for her. We said we would, and 
we had been there. 
4Q. What were you shooting with? 
A. 22 rifle. 
5Q. Did ~fr. Nelson have an automatic gun with 
page 87 ~ him? · 
A. Not to my knowledge. 
6Q. Do you kno'v whether he had it or not? 
.l1. I couldn't say. 
7Q. Had you all been drinking that day 
A. No, sir. 
HQ. What time did you meet Mr. Nelson? 
A. He called me around 10 :30 and came to my home about 
quarter to 11 :00. 
9Q. Were you at Major Freeman's from about that time 
· until when? 
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A. From about quarter of 11 :00 to about five minutes to 
2:00. 
lOQ. Where did you part with 1\:fr. Nelson? 
A. He came home with me and picked up his own car and 
went home from my place. 
llQ. Did you see l\ir. •Nelson from that time until the time 
of the shooting¥ · 
A. ··No, sir. 
12Q. And you say you arrived at his home about 3 :00 
o'clock! 
A .. I think so, close to 3 :00. As soon as Mrs. Nelson called 
1ne. 
13Q. You were called by 1\:Irs. Nelson? 
A. Yes, sir. 
14Q. You testify that you smelt alcohol on the breath of 
Mr. Harry Nelson, but saw no other indication he had been 
drinking? 
A. No, sir. I think I am no judge of that condition. He 
was excited, but I wouldn't say it was due to drinking because 
I don't know. 
15Q. That is the only indication? 
A. Yes, sir. · 
page 88 } Here. follows the testimony of 
J. W. NELSON, JR., 
the accused in this case, who, after being duly sworn, saith as 
follows: 
DIRECT EXAl\1:INATION. 
Bv Mr. Mitchell: 
.. lQ. Your name? 
A. J. W. Nelson, Jr. 
2Q. You are the son of J. W. Nelson, Sr.~ 
A. Yes, sir. 
3Q. Wesley, you are charged with killing your father on 
the 8th day of December of last year. Did you kill your 
father? 
A. Yes, sir. . 
4Q. Well, now, you tell the jury U'nder what circumstances, 
if any. you shot him¥ . 
A. Well, I came home from down to ~Tommy Smith's and 
went in the kitchen and sat down. I may not have gone there 
immediately, but I had a 22 rifle an(J. 45 calibre revolver with 
me, I picked up when I went to Freeman's and carried with · 
me. I left the auton1atic at the car at Smith's and carried the 
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rifle, decided not to carry it. I came home and put that on the 
ice-box in the kitchen, laid it- on the ice-box and set the rifle 
in the corner. I did not go upstairs, where I usually kept 
those things, but left them there. I was sitting in the kitchen, 
and mother came in, and I asked her to fix my lunch. She 
started to fix my lunch. In the meantime, my father and 
Mr. Harry Nelson came in, my uncle. When they got out 
of the car the kitchen door was open, and I heard my father 
saying something·, but I could tell he had been drinking. 
Usually when he had been drinking he was very disagree-
able, and we have been afraid of things he would do, and 
never left things around for him to get. I picked 
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. back and sat in the chair. They came i·n, passed 
on by and went in the house to look at some puppies we had 
jn there, carried in out of the cold. They stayed in there a 
few minutes. I was sitting reading a book near the stove, 
and they came back and came in the kitchen. Mr. Harry 
Nelson stopped to talk a few minutes going to the porch, and 
he left. Immediately after he left Mother started to fix the 
lunch again, and father said, "Come on, go with me to feed 
the chickens''. ~fother said, ''All right, I will, as soon as I 
fix \:Ves.'s lunch". He said, "No, come on go no,v. Let 
the little son-of-a-bitch starve". I never said anything. I 
heard that so many times, nothing I could do about it. I 
sat in the cl1air a·nd pretended to read. He said a few more 
tl1ings. Then, he caught me by the hair with· his left hand 
and pulled me out of the chair, and he hit me on top of the 
head and I fell back on the arms of the chair. Then I stood 
up, and I was close to him and he could not hit me so hard, 
but was hitting as hard as he could. He had me by the arm. 
l\.fother came over and I asked him, ":Captain, 'vhat have I 
done to you? . Behave yourself. I haven't done anything to 
you. \Vhy .do you have to act like this?'' Mother came over 
and took him by the arm, and in the meantime he told me 
be was going to kill me-'' God damn you, I am going to 
kil1 you ! Yon have g·ot to leave this place!'' and repeated it 
several times. ~f.other came over and took him by the arm 
.and came between us. He grabbed h~r in the throat. I stood 
and looked a minute. I thought he would turn her loose, and 
told him, "Captain, don't do that", and I walked over to the 
ice-box and picked up the gun and said to him, 
page 90} "Captain, turn her loose", and I held the gun up 
so he would see it. I surely expected when he saw 
me with the g'Un, I had the gun up this way over my left 
shoulder, he would turn her loose and turn to me. I was so 
sure he would turn her loose when he saw the gun and turn 
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at me and I could keep out of his way until I could get some-
one to help me. I knew he was. killing her, because her face 
was purplish red. I knew I didn't have any time to lose, and 
\vheil he didn't turn her loose, I shot him. 
5Q. ·Now, Wesley, when you shot your father, did he still 
have hold of your mother's throatY 
A. Yes, sir. If he didn't have hold of it, I wouldn't have 
shot. 
6Q. Was he choking her at that time¥ 
A. Yes, sir. 
7Q. You say her face had turned red f 
.A. Her face had turned kind of purple. 
SQ. How did he have hold of her throat? 
A. His thun1bs here, and :fing·ers kind of bel1ind her ears. 
9Q. No,v, did you believe that your mother was in danger 
of serious bodily harm when you shot? 
A. I knew it, sir. 
lOQ. How close W·ere you to your father when you shot T 
A. Well, he had hold of mother, and I had hold of her 
shoulder. The gun couldn't have been ov·er two feet from 
him. 
llQ. Your father-was he standing erect, straig·ht, while 
cb oking your mother~ 
A. Yes, sir. 
12Q. How did you hold the pistol when you fired? 
A. I was holding it in my right hand, brought it down, the 
butt 'vas almost on mother's shoulder. 
13Q. I imagine in holding the pistol-what I am 
page 91 ~ getting at, was it lower than, say, the nose of your 
father? 
A. Yes, sir, because it was lo"rer than my eye. 
14Q. And you shot him while he 'vas choking your mother1 
and you felt it was necessary to protect her, did you? 
· .A. Yes, sir. 
15Q. Had your father ever n1ade any attemps to take your 
life prior to that time? 
A. Yes, sir. . 
16Q. Will you state when and where Y 
A. One nig·ht I picked him up when coming from work in 
a truck belonging to the people I used to work for, an open 
truck. It didn't have any partition between the seat and back. 
It was real foggy that night, and he told me to drive fast. 
He didn't sit in the front, in the bacir. · I had a lot of house 
wiring material in that truck. In that stuff was iron pieces 
I used to put in the ceiling were fixtures hang, about that 
square. Iron rod about that long·, too, to put between joists, 
and he told me to drive faster, and I told him I couldn't drive 
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faster because I had to look out the side window to see where 
I was going. He insisted and got nasty. I didn't say any-
thing. because I knew ho-w he was. Someone told me to 
duck, and he knocked the windshield out of the truck. I drove 
on and put him out at home, and went to carry the boy home, 
and when I came back I saw him and mother standing in the 
road, and he had a double-barrelled gu1n in his hand, and I 
drove on by and didn't stop. He was about 25 yards from 
the gate, and when I turned in the yard I heard the gun go 
off. I stopped the truck anti saw him and mother come across 
the hard. He didn't say anything, seemed to have brought 
him to. He didn't say any more. 
17Q. vVas he intoxicated on that day~ 
page 92 ~ A. Yes, sir, very much so. The next morning I 
went out in the road where he was standing and 
picked up two shells. I didn't hear but one re·port. It was 
loaded with b. b. shot. He must have fired both barrels at 
once. 
18Q. Do you know of any other attmnpt to do you any seri-
ous bodily harm? 
A. He hit me. 
19Q. Had he ever made threats to take your life' 
A. Numbers of titnes. 
20Q. Was he a dang·erous man 'vhile intoxicated, Wes. ~ 
A. We considered him so at home. 
21 Q. Do you kno'v of any instances, of your own personal 
knowledge, in which he has made an assault on your mother, 
attempted to take l1er life? 
A. 1 have never seen him lay his hands on her before, but 
heard him threaten n1e a number of times. 
22Q. Did your mother, prior to the time you shot your 
father, tell you anything about his chasing her with a butcher 
knife or pistoU 
A. Yes. 
23Q. ·You knew that prior to the time of the shooting' 
A. Yes, sir. 
24Q. Did she tell you of any other instances in which he 
attempted to make an assault on her? 
A:. Yes, sir. 
25Q. What were they? 
A. Christmas, about two years ago, he choked her until she 
was almost insensible. 
26Q. Were you at home on that occasion Y 
A. No, sir. 
27Q. Your mother told you afterwards 1 
A. Yes, sir. 
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28Q. And that \Vas prior to the time you shot 
pago 93 ~ your father? · 
A. Yes, sir. 
29Q. When he became dangerous, as you· have stated, was 
it when he "ras intoxicated or sober f 
.A. I never considered hhn dangerous when sober. I have 
seen him mad, but I never feared him \vhen he was sober. 
I didn't think he would hurt anyone. 
30Q. How large a man was vour father? How much did 
he weighT ., · 
A. I imagine 215 or 220 pounds. 
31Q. Was he taller than you, or about your height Y 
A. Just about my height. 
32Q. Do you know the age of your father? 
A. Yes, sir. 
33Q. If ow old was he? · 
.A. He \vas around 48, I think. 
34Q. How much do you weigh Y 
A. 152. 
35Q. How old are you? 
A. 25 years old the last of next month. 
36Q. What was the occupation of your father? 
.A. Carpenter. 
37Q. Was he not a good, healthy, strong and vigorous manT 
A. Yes, sir, he seemed to be. 
38Q. Was he physically stronger than you Y 
A. Yes, sir. 
39Q. Was he addicted to the liquor habit? 
A. Yes, sir. 
40Q. Did he drink excessively often or seldom Y 
A. In the last two months I didn't see him sober but one 
day for a little while. 
41Q. Now, I understood you to say that the morning of the 
shooting you had a rifle and this automatic pistol, with which 
you killed your father. Where were you that 
page 94 ~ morning? 
A. I went to Tommy Snrith 's and got in his car 
with him and went to Major Freeman's. 
42Q. What time did you leave home that morning! 
A. Around 10:30. 
43Q. After getting down to 1\lfajor Freeman's, what did you 
go down there for? 
· A. To shoot rats. 
44Q. Did you shoot any rats? 
A. Yes, sir. 
45Q. What with f 
A. 22 rifle. 
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46Q. Where was the pistol you carried down there Y 
A. In my car. In the pocket of the car, pocket of right-
hand door. 
47Q. In going to Major Freeman's that morning, did Mr. 
Thomas Smith come to your home 7 
A. No, I drove to his house and left my car in the yard and 
·went in the house, came out and got in his car. 
48Q. How long were you at Major Freeman's that morn-
ingT 
A. An hour and a half. 
49Q. What time did you get back homeY 
A .. Around 2:00 o'clock, I think, Qr a little after, because 
mother told me to come back soon because she wanted the 
car. 
50Q. Well, you came back with ,Mr. Smith to your homeY 
.A·. No, to his home with him and took my car. 
51Q. You got to your home around 2:00 o'clock? 
A. I imagine so. I didn't notice the time. 
52Q. Now, I understand you to tell the jury that when your 
father came that afternoon you were in the kitchen reading, 
and he and his brother, Mr. Harry Nelson, came 
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.A. Yes, sir. 
53Q. Did they sit in the kitchen where you were located? 
A. No, tl1ey went in the house, in the other room, 
54Q. What other room 1 
A. The room being repaired. They went in there, I think. 
55Q. How long did they stay in your home on that occasion Y 
A. Not over fifteen minutes, I imagine. 
56Q. Did you notice your father· had been drinking that 
dayf 
A. Yes, sir. All I had to do was hear him speak and I could 
tell. 
57Q. Now, as I understand, you tell the jury that after Mr. 
Harry Nelson left he came back in the kitchen, where you 
and your mother 'vere, and wanted your mother to go . out 
with him to feed the chickens? 
A. Yes, sir. 
58Q. And your mother told him she would go as soon as 
she finished preparing lunch for you? 
A. Yes. 
59Q. Did she give any other reason at that timeT 
A. She said it was too early to feed them then. 
60Q. Then, as I understand, you claim your father made 
use of some very insulting language concerning you Y 
A. Yes, sir. 
116 Supreme Court of Appeals of Virginia. 
61Q. What did he say 1 How did he speak of you at that 
time? 
A. As a little son-of-a-bitch. 
62Q. How did he use that expression? 
A. He said, "Let the little son-of-a-bitch starve''. 
63Q. Had he been accustomed to ~ailing you that name 
when he was drinking? 
A. When he would get mad he \Vould call me that,. yes, sir. 
64Q. Then, as I understand, he came where ·you 
page 96 ~ were and caught you by the hair with his left hand 
and sort of snatched you out of the chair? 
A. He pulled me completely off the set of the chair and 
struck at me with his rig·ht fist, and I lowered my head and 
he hit me on top of it. 
65Q. Then he made the threat he was going to kill you 7 
A. Yes, sir. 
66Q. And about that time, as I understand, your mother in-
terferred and came between you~ 
A. Yes, sir. 
67Q. Now, when your mother came between you then he 
put both of his hands on her throat and was choking her? 
.A. Yes, sir. 
68Q. And you noticed her face 'vas turning red and she 
was choking at the same time, and then you got up and got 
the automatic pistol that has been exhibited in the trial of 
this case, and held it up? 1 
A. Yes,. sir. 
69Q. And you said, "Captain, turn her loose". Why did 
you call him '' Captain'' t 
A. I don't know. I always did. He called his father "CaP-
tain". · 
70Q. Was he a captain 1 
A. Sometimes he used to run a boat, and I used to go with 
him. 
71Q. Was there anything unusual about calling him "Cap~ 
tain "f 
A. No, sir. I practically always called him that. 
72Q. And he refused to turn her loose when you requested 
him to do so? 
.A. Yes. 
73Q. And do I unde'rstand you asked him the 
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A. I asked him twice, yes, sir. 
74Q. At that thne was he still choking· your mother' 
.A. Yes,. sir. · 
75Q. How close 'vere you standing to your mother when 
you fired Y 
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_.A .. Lhad.my_ hand on her left shoulder. 
76Q. Did she have her back towards you? 
A. Yes, sir. 
77Q. And he had his face towards you 1 
A. Yes. 
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78Q. And after he had refused to turn your mother loose, 
did you feel that it was necessary, from appearanc-es that 
presented themselves to you, to shoot him to save the life of 
your mother 7 
' A. Yes, I surely did. 
79Q. .And you fired 1 
A. Yes, sir. 
SOQ. Did you take any particular aim at him? 
A. No, sir. -
81Q. You know where you struck hin1 ~ 
A. I didn't know until they told me later. 
82Q. Now, vV esley, it seems as though your father had 
attempted to take your life prior to this time, and made 
threats against you. Did you possess any malicious spirit 
against him 7 
A. No, sir. I more or less felt sorry for him. 
83Q. Were you actuated by malice on this oooasion Y 
A. No, sir. I wasn't mad at all. I felt sorry for him. 
84Q. After you had killed your father, did anyone in that 
home notify Mr. Forrest to come oyer there~ If so, whom f 
A. I called him. 
85Q. Did you do so immediately 1 
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and helped 1nother through the door, then I called 
1'Ir. Forrest. 
86Q. Did you talk to 1\Ir. Forrest? 
A. To Edward. 
87Q. Wl1at did you tell him Y 
A. I told him, as well as I remember, I don't remember 
the exact words, that I had killed father, and for him and 
his father to come over. 
88Q. Did Mr. Forrest and his son come immediately? 
A. When I walked around. the corner of the house, they 
were con1ing· around the barn. 
89Q. When you met them, did you explain to them what 
happened? 
A. Yes, sir. 
90Q. After 1\fr. Forrest came, was then the officers of this 
County notified what had happened Y 
A. I told him to call 1\{r. Minter and Sheriff Digg·s. 1\fr. 
Minter, the Comn1onwealth 's Attorney, came soon afterwards, 
and the Sheriff, I don't ·know what time he got there. I was 
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in the back yard when he came. He didn't come where I was 
at :tirst. 
CROSS EXAMINATION. 
By l\'Ir. Minter: 
lQ. }fr. Nelson, you know a good deal about firearms, have 
had quite a bit of ·experience with them? I mean, you like 
to fool with them and know a good deal about them? 
A. Yes, sir. 
2Q. You know, do you not, that a 45 revolver is the most 
powerfnl weapon there is Y 
A. No, sir, I don't know that it is. I thought it would be 
a 45 single action. 
3Q. What is the difference in the muzzle velocity? 
A. Difference in hitting action. 
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A. Not at this time. I don't remember. 
5Q. Around 800, isn't it? 
A. Around 800, yes, sir. 
6Q. Yon knowing firearms, you knew that if you shot your 
father in the head with the gun it meant his death, didn't you? 
A. Yes, sir. 
7Q. ·You had had that g11n with you that morning, hadn't 
you? 
A. No, sir. I didn't. 
SQ. Didn't you have that gun down with you in the Sweet 
Shop that morning? 
A. No, sir. 
9Q. Did you have that g1.1n with you the night before? 
A. No, sir, not that gun. 
lOQ. Did you have a gun with yon? 
A. Yes, sir. 
llQ. What kind of a gun did you have with you Y 
A. 32 automatic 
12Q. You didn't go home that night? 
A. No, sir. I stayed at Mr. Forrest's funeral parlor. 
13Q. Were you not at the Sweet SJ1op part of the time-
at 1\fr. Postle's? 
A. Yes, sir. 
14Q. You were at the service station at Dennis' corner, 
weren't you T 
.A.. I stopped there. Didn't get out. 
15Q. During· that time you had the 32 automatic pistol? 
A. Yes, sir. 
16Q. For what purpose did you carry that gun when you 
left Home? 
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A. I took the gun out of the car and went with Edward, 
and the next morning I dropped it in my overcoat pocket, 
and didn't take it out the next morning. 
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posed to carry weapons about your person Y 
A. I know I am not supposed to carry concealed weapons, 
sir, but I was not carrying it concealed. 
18Q. It would be concealed in your pocket, wouldn't it~ 
A. The butt was hanging out. 
19Q. Did you fear anything, the reason you carried it 7 
A. No, sir. 
20Q. l\1:r. Nelson, at the time of the shooting you had at 
your disposal, or at hand, this automatic and a 22 rifle, didn't 
you1 
A. Yes, sir . 
. 21Q. You know, of course, that an automatic is by far the 
most dangerous weapon? · 
A. Yes, sir. 
22Q. Why did you choose an automatic instead of a less 
dangerous weapon? 
A. The automatic was loaded, the other one wasn't. 
23Q. You had anununition for. the other, didn't you? 
A. Not right there, no, sir. 
24Q. Yon told the jury you set the 22 rifle in the corner? 
A. Yes, sir. 
25Q. And the automatic you laid on the ice-box, I thinkf 
A. Yes, sir. 
26Q. Is this the kind of bullet used in that gunf 
A. Yes, sir, that same calibre .. 
27Q. That is similar? · 
A. Yes, sir. 
28Q. Now then, when your father-you say he pulled you 
by the hair, and also that he struck at you, I think you said, 
after you came out of the chair, and you took the blow on the 
head~ 
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29Q. You are a much lighter man than your fa-
ther, much more active. Couldn't you keep out of his way? 
A. He more or less had me cornered against the chair. 
· 30Q. When you caine out of the chair, yon landed on your 
feet, did you not? 
A. Yes, sir. 
31Q. When your Mother came and you raised the gun 
and said, "Captain, turn her loose", you knew at that time 
that if you fired that gun at your father you were going to 
kill ·him, didn 't you Y 
A. Yes, sir, I lmew it sub-consciously, I guess. 
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32Q. Did it.never occur to you, Mr. Nelson, that when you 
were within two feet of your father, you say you had your 
hand on y.our mother's left shoulder-
A. I had my left hand on her right shoulder. · 
33Q. Did it ever occur to you that you were within strik-
ing distance, that you could have struck your father! 
A. 'It. occurred to me that he was killing my mother, and I 
didn 't haye any time to lose. 
34Q. Did you have any recollection of \vhat your father 
had done to you from time to time? 
A. No, sir, I never raised my hand against him in my life .. 
35Q. You told the jury he had from time to time attempted 
to hurt you. He had never at any time hurt you, had he cz 
A. ·Yes, sir. 
36Q. When~ 
A. I have a knot behind my ear now he put there with his 
fist. 
37Q. He never hurt you seriously enough to endanger your 
life, did he? 
A. He had l1urt n1e enough to break my neck 
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38Q. These things didn't enter into the shoot-
ing, the fact that you had any resentment against your fatherf 
A. As I told you before, I more or less felt sorry for him .. 
39Q. Now, 1\{r. Nelson, when yon fired, of course your fa-
ther fell immediately Y 
A. I suppose so. 
40Q. I suppose he fell in the same position he lay when the 
officers reached there 1 
A. Yes, sir. 
41Q. Then you must have been standing, at the time the 
gun was fired, practically in the center of the room? 
A. At the end of the table in the room. 
42Q. Wasn't the table in the eenter, behveen the door and 
table? 
A. No, sir, the door is her-e, and the table like this, the 
door across here, and I 'vas standing about here. 
43Q. You are talking· about the open door to the porch Y 
A. Yes, sir. 
44Q. Dicl you go and investigate tl1e effect of the shot on 
vour father? 
., A. Yes, sir, I looked to see if he was still breathing. 
45Q. Did you call for any physician t 
A. No, sir. 
46Q. Did vou tell the Sheriff of this County the same after-
noon, ,vhen .. you said to your father the second time, ''Cap-
tain, turn ~{other loose", he swung at you? 
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A. I .said I expected him to swing when he saw the gun. 
47Q. Then, the Sheriff is mistaken if he said you told hin1 
your father swung at you? 
A. Yes, sir. He is certainly mistaken. 
48Q. Approximately how great a length of time 
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A. I wouldn. 't say over five or six minutes. 
49Q. It \Vasn 't longer than that after the shooting oc-
curred~ 
A. No, sir. 
51Q. What did your ~{other say after the shooting? 
A. I don't retnember. I remember she screamed and started 
to fall. I caught her with my left arm, and we went out 
through the back door. 
52Q. You 1nean the ~an1e door 'in \vhich your father was 1 
A. No, the end door opposite it, and I told her to be quiet. 
I made myself go back and called l\1r. Forrest. 
53Q. Your mother was not in the house when you called 1 
A. In the back yard. · 
54Q . .And the 'phone is in the front of the housef 
A. Yes,. sir. · 
55Q. If she \vere in the back yard, she couldn't be heard 
over the telephone, could she~ 
A. Hardly, sir. 
The Defense Rests. 
Here follows the testimony of 
WILLIA~i ~IOTT, 
a witness of la\vful age, \Vho, being first duly sworn, saith 
as follows: 
REBUTTAL TESTIMONY F'OR THE 
·COl\fM:ONWEALTH. 
Questions by Mr. Minter: 
lQ. What is your name, please? 
A. W. S. l\1ott. 
2Q. Where do you live f 
A. Nuttall, Gloucester County, Va. 
3Q. Were you in 1\{athews County on the 8th 
page 104 ~ day of December, on Sunday? 
A. I don't remember the date, but if it was the 
Sunday the Bishop was at Trinity Church, I was. 
4Q. 'Vas it the same Sundav lVfr. J. W. Nelson was shot 
and killed 7 • 
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.A. It was. 
5Q. What time did you arrive at Trinity Church Y 
A. I suppose about-oh, about 10 :30, quarter to 11 :00. 
6Q. Were you there in the afternooii f 
A. No, sir. 
7Q. Did you see Mr. Harry Nelson at Church? 
A. I did. 
SQ. What time did you see him 1 
A. Directly I got there. 
9Q. Did you see him before he left? 
A. Yes, sir, I saw him. 
10Q. What time was that, after services? 
A. During services someone came_ in and he went with 
them. 
11Q. Was it afternoon or morning service? 
A. Morning service. 
12Q. .Are you sure of that T 
. A. No, I am not positive. I think it was morning, but it 
is not fixed in my mind. I don't remember whether it 
was morning or afternoon. I think it was morning. It runs 
in my mind. · 
13Q. It was the Sunday Bishop Tucker preached at 
Trinity? 
A. Yes, sir. It was the oceasion. While in Church some-
one came in and notified 1\t[r. Harrv Nelson-I don't kno'v 
what he said, he was sitting directly in front. 
14Q. Did you learn subsequently that J\fr. Nelson had been 
killed? 
A. No, sir. 
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A. Not until the next morning, Monday. 
16Q. At any rate, whether it 'vas morning or afternoon, 
you saw Harry Nelson before services? 
A. Yes, sir, I did. 
17Q. In company with whom? 
.A. John Sanders. 
18Q. The former Treasurer, now dead? 
A. Yes, sir. 
19Q. How long did you talk to him? 
A. 20 minutes, half hour. 
20Q. Did you know where Harry Nelson came from? 
A. No, sir, because he was there when I got there.· 
21Q. What was Mr. Harry Nelson's condition, Mr. Mott, 
so far as being under the influence of intoxicants? 
A. About as mine is in. 
22Q. Does that mean he was or was not intoxicated? 
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. .A. So far as I can say, I couldn't tell you. I had no oc-
casion to notice. 
23Q. Did you talk to him' 
A. I did, for about. 20 minutes. 
24Q. Did he talk in a natural way~ 
A. Certainly. We discussed about the oyster business as 
used to be and how it changed. 
25Q. In the course of the conversation, did you see the 
slightest indication he was under the influence of liquor? 
A. No, sir. 
CROSS EXAl\tiiNATION. 
By 1\fr. :1\Htchell! 
lQ. I don't suppose, in talking to Mr. Harry Nelson, Mr. 
Mott, that you were talking with him with reference to as-
certaining 'vhether he 'vas intoxicated or not Y 
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g-o that far. 
2Q. He didn't impress you as being intoxicated? 
~. No, sir. . 
3Q. Did I understand you to say he seemingly was about 
us so bcr as vou are now· 1 
.A.. So far as anything I noticed about him. 
4Q. You haven't had two drinks today, have you Y 
A. I haven't had any. 
5Q. If he had had two drinks from 9 :30, you wouldn't no-
tice it at the time you 'vere talking with him, would you Y 
A. No. I ·wouldn't lmow it. I wasn't with him when he did 
take thein, if he did. 
6Q. You 'vould be really surprised to know he had taken 
as many as two, would you? 
A. I don't know whether I would or not. I take as many 
as that sometimes myself. 
7Q. You haven't taken any this morning Y 
A. No, sir. 
BQ. I understand you to say he was as sober as you are 
now. 
A. As far as I can say. 
9Q. This conversation you had with him, "Tas it outside 
the Church? 
A. Yes, sir. 
lOQ. In the open air? 
A. Well, right at the gate as you go into Trinity, as a man 
would meet another in general conversation, shook hands, 
talked and walked up to Church. 
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11Q . .And you don't know 'vhether it was morning or even-
ing~ 
A. I can't swear to that. 
12Q. You hadn't had one that morning·, had you' 
.A.. No, sir. I hadn't. 
page 107 ~ Here follows the testimony of 
CAPTAIN W. B. NELSON, 
a witness of lawful age, 'vho, being first duly sworn, saith as 
follows: 
Questions by 1\fr. J\finter in 
DIRECT EXA~IIN~t\.TION .. 
lQ. State your nan1e, please. 
A. vVil1iam B. Nelson. 
2Q. You are the father of James W. Nelson f 
A. Yes, sir. 
3Q. Did you see James W. Nelson on the day he was killed¥ 
A. I sa'v him that morning·. He was at home about 1 :30 or 
2:00. 
4Q. Did you have: any occasion to notice the time particu-
larly? 
.l\. No, only Harry said it was about time he was getting 
ready to g·o to Church, and that \Vas somewhere around 1 :00 
o'clock. 
5Q. Did you see your son when he left! 
A. Yes, sir. 
6Q. Did you see both of your sons? 
A. Yes, sir. . 
7Q. Can you tell the jury what 'vas the condition of James 
W. Nelson and Harry Nelson when they left the ~ouse, so 
far as being under the influence of intoxicants is concerned 1 
A. He couldn't have-I don't know where they could have 
·-W es .. and Susie ·came to the house Sunday morning some-
where around 9 :00 or a little after, directly after breakfast. 
Susie stayed there, I reckon, until half past 10:00 or 11 :00 
o'clock, I reckon it \vas. We aRked her to stay for dinner. 
She said, "No", she had to go home, and Harry and Wes. 
was in the room, and when she started to go home she said, 
"Wes., what tin1e must I come after you 1'' He said, "Any 
time this evening will do'', and then they went to work play-
. ing the radio to hear the preacher in Norfolk, 
page 108 ~ and they played the radio until it was over, and 
the girl co1ne and said, "Captain, dinner is 
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ready''. Harry and W es. both spoke and said it was too 
early for dinner. I said it was 12:00 o'clock and the girl . 
wants to go home, "Let's go down and eat". They said 
we had not long had breakfast. I said the dinner would get 
cold. I reckon a half hour afterwards, I said, ''Come on. 
Let's get dinner. It is getting cold". They said, ''All 
right", so we 'vent down, and sat do,vn at the table. Wes. 
commenced fixing his mother's dinner to carry up to her. 
Harry said, '' W es., I wouldn't bother about getting Mother's 
dinner yet. We will carry it up when w-e go''. He said, 
''No, I will take it up now, so she can be eating while we are 
eating". lVIe and Harry went on eating·. vVes. took the din-
ner to his l\fother upstairs. I suppose he was gone three or 
four minutes--certainly not gone longer--came down and sat 
down and ate dinner. At the time he sat down, me and Harry 
'vas nearly through. Nobody wanted much, we had such a 
late breakfast. So, I got up and went upstairs and so did 
Harry, and· directly after Wes. came up and sat in the room 
until they got ready to g·o to Church. 
8Q. So far as you know, Captain, they had no opportunity 
on this occasion to have gotten any "\Yhiskey1 
A. Thcv never left the room from the time he came until 
he left to" g·o to Church. Never "\vent out of the room. 
9Q. Were you in your wife's room, or where were yoti 7 
A. l\fy wife was in a wheel-chair. 
lOQ. I understand you sa'v hin1 when he left? 
A. V\Then W es. left, he said, ''I want to bid you good-bye. 
I am going home to get Susie and go and see Mr. Hodg·es 
and come back and sit until bedtime." 
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Bv ~{r. l\iitchell: 
"1Q. Captain, what time did you have your breakfast that 
morning1 
A. I reckon somewhere nearing- 9 :00-8 :30 or quarter to 
9:00. . 
2Q. You don't usually eat breakfast that late, do you? 
A. It was cold weather, and the girl doesn't stay there, and 
we have to wait until she gets there. 
3Q. Did your son Harry eat breakfast with you that morn-
ing' 
A. Yes, sir, he was there all night and got up directly after 
I clid. 
4Q. I don't suppose you had noticed your son, Harry, 
having had two drinks before breakfast 1 
A. No, sir. 
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5Q. You didn't even notice that~ When he came to break-
fast? 
A. No, indeed. 
6Q. How many drinks would he have to take in order for 
vou to kno\V it 0/ 
·· A. I couldn't tell you. 
7Q. Now, Captain, as I understand your son, Mr. Wesley 
Nelson, and his wife came to your place somewhere about 
what timeY 
A. Some\vhere bet\veen 9 :00 and 10 :00. I don't know ex-
actly. 
BQ. They can1e over there in a very pleasant way, did they 
notY 
A. They did. 
9Q. Mrs. Nelson got out of the automobile and came in 
your home, did she not 7 
A. Yes, sir. 
10Q. Did she go in to see your wife 7 
A. Yes, sir. Gave her a bath and dressed and brought her 
in the sitting room. 
11Q. The most cordial relations were existing, so far as 
you know between Wesley Nelson and his wife 
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· A. Yes, sir. 
12Q. And she, Mrs. Wesley Nelson, left your home about 
what timeY 
A. I don't know exactly. Somewhere between 10 :00 and 
11:00. 
13Q. Was there an understanding that she was to .come back 
after your son, Wesley 7 
A. Yes. She asked him \Vhat time she must come after 
him. 
14Q. Was there an understanding as to the time she was 
to come back Y 
A. No~ 
15Q. Didn't she tell your son, Wesley, she would be back 
about 2 :00 for him? 
A. Some time that evening. I don't know what time. 
16Q. What time did your son, Wesley, leave your home f 
A. I don't know. Somewhere between 1 :00 and 2:00 
o'clock. 
17Q. So, he did not wait for his wife to come back for him 1 
A. No, he asked Harry to take him. He wanted to get Su-
sie and go to see Mr. Hodges. 
18Q. When he left your home some time between 1 :00 and 
2 :00, they left there, so far as you know, for the purpose of 
going to Mr. Wesley Nelson's home, did they not! 
J. W. Nelson, Jr., v. Commonwealth .. 127 
A. Harry was going to ·Church. I don't know whether 
he was going to Wesley's or not, but Church, which is close 
by, the reason he went in the car. . 
19Q. Do I understand that Mr. Wesley Nelson was sup-
posed to go from your home to Church with your son Harryf. 
A. Harry was to carry him home. He asked Harry if he 
·was going to Church to carry him home. Harry said he 
didn 't know whether there was enough gasoline, looked, and 
said gasoline enough to go twiee. 
20Q. You said dinner was around 12 :30 Y 
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21Q. Did Harry and Wesley leave soon after 
· dinner? 
A. About 1 :30, I guess. 
22Q. How far is it from your home to the home of your 
deceased son, Wesley? 
A. I reckon it is in the neighborhood of two miles. 
23Q. How long does it take to go from your home in an 
automobile to the home of your deceased sonY · 
A. I guess five or eight minutes, somewhere around that. 
24Q. Captain Nelson, did you have-any liquor in your home 
that dav? 
.lt. There ·was a little. \Vhen Harry came home about two 
'veeks before he brought his Mother a bottle of whiskey. 
That was si tt.ing in her bedroom. I don't know. I never 
opened it. Ifarry opened it for her. 
25Q. How much did he bring· your wife f 
A. About a quart, I reckon. 
26Q. And you don't know whether any was in that bottle 
or not on the clav vour son was shot? 
A. Yes. It was .there two or three days afterwards. 
27Q. How much was in there two or three days after-
wards' 
A. I guess about, I reckon nearly half full, as near as I 
could tell. 
28Q. You don't kno'v whether your wife had taken anyY 
A. Yes, she had a little once or twice. Does her more good 
than anything she can take. That is the reason Harry 
brought. it. It had been there a week before it was opened. 
He brought it when he came from Norfolk. 
29Q. Did you not state, in the presence of Mrs. Nelson, 
you don't know whether your son, Wesley, could have gotten 
any liquor unless he got it. out of this bottle brought for your 
wifeY 
page 112 ~ A. I don't know. That was when he came up 
with his 1\'Iother's dinner. Of course, we don't 
kno'v what he done. Some folding doors from the bedroom 
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to where she was sitting. I asked her if he went in there and 
she said, ''No'', and she said he \Vent out the other door. 
30Q. But didn't you make the statement to Mrs. Wesley 
Nelson, after the death of your son, that he might have got-
ten some whiskey out of this \vhiskey bottle t 
A. He could have done it, of course, but he wouldn't get 
enough to make him drunk. 
31 Q. You don't know where they went after they left your 
home~ 
A.. No, sir. 
32Q. It certainly wouldn't take half an hour to go frorn. 
your home to his home in an automobile, would it~ 
A. No, sir. Only eight or ten minutes. 
RE-DIRECT :EX.MITNATION. 
By Mr. Mlnter: 
lQ. Captain Nelson, your wife is an invalid, isn't she7 
A. Yes, sir. 
2Q. She couldn't come to Court~ 
A. She can't get out of a chair. 
3Q. Isn't it a fact that of the little whiskey Harry Nelson 
brought home half or more remained there some time after 
this thing happened? 
A. Oh my, yes. Guess there was some there a week. 
4Q. Hadn't she been taking it as medicine several times t 
Was it not necessary after this thing· happened to give her 
somef 
.A. Yes. When they came there, we n1ade an egg toddy .. 
5Q. You mean after this happened~ 
A. .After she got word. 
6Q. Was it not neeessary from time to time 
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A. Yes. 
7Q. Do you actually kno\V, as a matter of fact, whether the 
\Vhiskey brought by Harry Nelson had ever been opened? 
A. He brought it when he came from Norfolk. He came in 
the room and said, ''Mother, here is the bottle of good whiskey 
I brought you',. and carried it in and put it in the drawer in 
her bedroom, where we sleep, and it stayed there I don't. 
know how many days before it ·was ever opened. 
BQ. And then it was used as medicine for your wifef 
A. As medicine. I never tasted it. 
9Q. Captain Nelson, I understood you to tell the jury what 
time· it was these people left the house you couldn't say V 
A. It \vas something after 1 :00 o'clock. They did not leave 
home until time to go to the preaching at Trinity Church,. 
\Vhatever time that was. 
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RE-CROSS EXAl\IIN .. A.TION. 
Bv ~Ir. 1\l:itchell: 
-lQ. Captain, you don't keep up with all the liquor your 
son, Harry N olson, brings to your h01ne, do you·~ 
A. No, of course not. 
2Q. You don't know how much liquor he might have in the 
house1 
A. He said he brought a bottle for hin1self and one for her-
all I sa,v. · 
3Q. If he had had two drinks that n1orniug, you don't know 
where he got it1 
A. l-Ie brought it fr01n Norfolk. Got it upstairs, I sup-
pose. 
4q. You don't know, of course. lie Inig·bt have a bottle 
of his own. · 
A. I don't kno,v. He mig·ht ha vo. Certainly he has a bot-
tle of his own, but it was ncady two weeks. 
5Q. You don't know whether ho brought any 
page 114 ~ more whiskey since then, do you 1 
A. No, sir. How do I know~ 
R.E-DIRECT EXA~fiNATION. 
Bv l\Ir. :NJinter: 
··lQ. Captain, you do kno'v whether the two men were un-
der the influence of Equor, don't you 1 
.li. Nobodv could suy it. 
2Q. I understood yoi1 to tell the jury that with the exception 
of two or three Ininutes when vVeslev Nelson carried dinner 
to his nwther, they were in your pres~nce all the. tin1e ~ 
A. They never left the romn. 
3Q. Dicl they take a drink while in your pres-ence¥ 
A. No, ~ir. 
4Q. After he went to his mother's roon1 and ate dinner, 
was he at any tilne out of your presence? 
.A.. Except to see if there was enough gasoline to co1ne 
h01ne. 
RE~CROSS EXA~1INATION. 
BY l\[r. ~iitchell: 
·lQ~ '¥hen your son, Ifarry, went upstairs to dress-he did 
go upstairs to dress before he wm1t to church, didn't he? 
.A... Y e~, certainly. vV o wel'e sitting· there, and he said, 
""\Veil. it is tinw for rne to get ready for church". 
2Q. Did your son, vVesley, go upstairs with him? 
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A. I don't know. He went in the hall. I never left the 
1'00111. 
3Q. He may have g·oue up, so far as you know~ 
.A.. I-Ie wasn't gone long, neither one. 
4Q. Captain, I d~n't suppose you n1ean to tell the jury 
that fron1 the tiine your son, 1\T esley, got to your home on 
that day he stayed in the roon1 'vith you and your ·wife dur-
ing the entire time, do you 't 
.A. Never \vent out of the roo1n, sat and played 
page 115 ~ the radio until the JDpiscopal preacher comes on 
nt 11:00, sat there, and just about tin1e that was 
over the colo red girl can1e and said dinner 'vas ready. 
5Q. I thoug·ht I understood you to say he went in tho 
hal1 or somewhere when llarrv went to dress? 
A. That 'vas after dinner. ~ 
6Q. After dinner he did get out of your presence some~ 
A. For a few minutes, of course. 
RE-DIRECT EXAn1IN.A.TION. 
By Mr. JYiinter: 
1Q. How long did he stay out, Captain f 
A. I didn't pay 1nuch attention. I don't know how long 
for that time he went to see about the gas. He 'vent to see 
if there was enough gas in the car to bring hiln ho1ne. 
2Q. \Vas he out n1uch more than the tin1o necessary to go 
to the car and con1e back? 
A. I don't know. It might have been a little longer. 
3Q. Did you see hin1 again after that? 
A. Certain]v I did. 
4Q. Did he"' come back in your presence and your 'vife 's? 
A. He came and told his mother, "1\Iother, I want to bid 
you good-bye. I'm going home and get Susie and cOining· 
back and sit until bedtime''. 
5Q. When he came back, after going to the automobile, 
did you see anything, any 1nore evidenre of having drunk 
liquor than before? 
A. No, sir. I dicln 't sec anything·. 
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Here follows the testimony of 
:NIISS VIRGINIA HUNLEY, 
a witness of lawful age, 'vho, being first duly sworn, saith as 
follows: 
page 116 ~ Questions by lVlr. lVIinter, in 
DIR.I~CT EX.A.l\f.INATION. 
1Q .. State your name, please. 
A. Virginia Hunley. 
2Q. What is your occupation? 
A. Telephone operator, :1\Iathews Exchange. 
3Q. Were you on duty or not on the afternoon of Sunday, 
December 8th, when JY[r. Wesley Nelson was shot by his son t 
.L'\.. Yes, sir. I was. 
4Q. About 'vhat tin1c, if you recall, 'vas it that you were 
called, if you were called, by anyone on account of the shoot-
ing·! 
A. I don't remember the exact time. At 3:00 o'clock I was 
reading, and it was smne tune after that. I don't think very 
long. I couldn't tell ho'v long. I was reading a book and 
don't remember. 
5Q. Did you hear any statement during the conduct of 
-your duties as operator concerning the occurrence, the shoot-
ing, and, if so, how did you come to hear it? 
~ir. Iviitchell: I object. It is highly improper for her to 
relate 'vhat conversation, if any, she heard, unless she is in 
a position to state it came fron1 either the accused or his 
~Iother. There n1ight have been· son1e third party on the 
'phone. U nlcss she knows the conversation she heard came 
fron1 the accused, I don't think it is proper. 
6Q. Did you hear any conversation connected with the 
shooting- over the 'phone? 
A. You 1nean right then when it happened~ 
7Q. Yes. What person or persons did you hear say any-
thing in connection with this shooting. 
A. You 1ncan people talking about it afterwards? 
SQ. V\7hilc you 'vere on duty on that occasion that you 
1nention did you hear, over the telephone, dur-
page 117 } ing the conduct of your duties as telephone opera-
tor. anything said by ~fr. J". W. Nelson, Jr., or 
'Airs. J". W. Nelson? 
A. I heard ~{r. J. W. Nelson, .Jr., on the 'phone and while 
132 Supreme Court of Appeals of Virginia. 
'phoning, I could hear :n1rs. Nelson in the room, but she was 
not at the 'phone. ~fr. Nelson, Jr., was on the phone. 
9Q. Could you recognize those voices¥ Did you know 
they were tlle people talking·c 
A. Yes. 
lOQ. You are familiar with the voices 'f . 
A. I an1 sure it \vas l\1r. Nelson, Jr., and \vhile 'phoning, 
in the room, close enoug-h to the 'phone to hear, was ~Irs. 
Nelson. 
llQ. Now, 1viiss Hunley, what did :Nir. Nelson, ,Jr., say¥ 
A. When I answered the ring, he said ''Ring Eddie For-
rest's home". That is all he said to n1e. 
12Q. \Yhen you rang, did he g·et 1\·Ir. Eddie Forrest's homP. :Z 
A. Yes, sir. 
13Q. \Vhon ·he !?-'Ot l\Ir. Eddie ~-,orrcst's ho1ne, what did he 
then say·f 
A. He ·said, ''Tell Eddie to cotnc over as quidr as he can .. 
I have killed the old man.'' 
14Q. Is that the \Vords used by 1\:Ir. Nelson at that thne 1 
.. A... Yes, sir. 
15Q. While the conversation was going on, \Vhile J. W. Nel-
Ron, Jr., was trying· to get Eddie Forrest, you say you heard 
a voice which yon recognized as 1\:Irs. J. W. N-elson~ 
A. Yes, sir. 
Mr. 1\Htchell: I object. 
16Q. Do I understand you to say that you are well ac-
quainted \vith the voice of 1\frs. Nelson T 
A. ·Yes, sir. I think so. 
17Q. Are you in a position to say positively 
· page 118 ~ \vhether that 'vas her voice that you heard on this 
· occasion or not? 
A. Yes, sir. I am positive that was her voice, but she wns 
not on the 'phone. She was not doing· the talking. Her son 
did the ringing and asked for the number, but even when I 
''tas not supposed to listen, I could hear her voice in the room. 
18Q. vVhat did you hear 1\[rs. Nelson say, l\:fiss Hunley~ 
A. She ,.,tas kind of crying, and saying, "Oh, my God! 
Oh, n1y God!'' and, "Wesley, w·hy did you do it?" That is 
what I understood her to say when I was ringing Eddie 
:b'"'orrest 's home. 
19Q. Was any reply Ina de¥ 
A. Yes, he said, '' 1\{other, I -coulcln 't help it''. 
20Q. Was that all the conversation 1 
A. Yes, sir. That is all I h-eard. 
21Q. As I undel'stand, l\{iss Hnnley, so1netime shortly after 
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3 :00 o'clock on Sunday, Dece1nber 8th, you were rung· in the 
telephone office at the telephone exchange by Mr. J. \V. Nel-
son, Jr. 
A. Yes, sir. 
22Q. Mr. Nelson, Jr., asked for 1\:lr. Eddie Forrest's home. 
A. Yes, sir." · 
23Q ... A.nd that the 'phone in that place 'vas answered by 
M~r. Eddie Forrest, Jr. When it was answered by ~Ir. For-
rest, ,Jr., young 1\{r. Nelson said to lVIr. Eddie Forrest, Jr., 
"you and Eddie, or Eddie", which did he say1 
A. I think he said, ''Tell Eddie to come over here as quick 
as he can. 
24Q. "I have killed the old man"? 
A. Yes, sir. 
25Q. vVhile that was going on, \Vhile you were ringing the 
number for 1\:lr. Nelson, you heard l\{rs. Nelson 
page 119 ~ in the room? 
A. I heard ~irs. Nelson before Eddie For-
rest answered. 
26Q. While yon were ringing 1\ir. Eddie Forre~t1 
A. Yes, sir. 
27Q. You heard ~Irs. Nelson state, "Oh, my God! Oh, my 
God! vVes., why did you do it'' 1 
A. Yes, sir. · 
28Q. To \vhich ~Ir· .. Nelson replied, "I had to"-" 1Iother, 
I coulcln 't help it" 1 
· A. Yes, sir. 
CROSS E·XA~llNATION. 
By 1\:lr. ~Iitchell: 
lQ. ~Iiss Hunley, how long- have yon been a 'phone opera-
tor? 
A. A little over seven years-seven years last July. 
2Q. Have you lwd occasion to hP.ar the voice of Mrs. Nel-
son 'frequently over the 'phone 1 
A. Yes, sir. 
3Q. !low often \voulcl you say' 
A. \Veil, I don't lmo\v how often. I couldn't say. 
4Q. Ho·w oft~n a week~ Once a week? 
A. A.t least once a week, I suppose. I woulcln 't say how 
often she uges the 'phone. 
5Q. How long· has ~1rs. Nelson had a 'phone in the home¥ 
A. Ever since I have been there. 
6Q. Does she talk over the 'phone frequently or infre-
quentlyT 
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A. I should say frequently, not to gTeat excess, but right 
often. 
7Q. Notwithstanding the fact that you have been opera-
ting the telephone for seven years, do you n1ean to tell this 
jury you can disting·uish the vo:ces of the ladies that use 
that telephone ·f 
A. Y cs, Rir. 
SQ. You never make a IniRtako? 
A. 'l~here are very few voices I don't recognize. 
page 120 } 9Q. Aren't there voices that use the 'phone near 
like the voice of :Mrs. Nelson~ 
A. There 1night he son1e like her. 
lOQ. But you know the difference 1 
A. I k11ow ahnost everybody's voice that uses the 'phone-. 
llQ. You ln1ow· there are voices very much alike. Have you 
not detected that since you have been operating the 'phone~ 
A. Yes, sir. There are voices very much alike. 
12Q. Aren't you like all other operators-even thoug·h 
they have a 'phone in the ho1ne ai1d have been using 
it for some time, they have to ask "rho is talking~ 
A. We don't do that unless they are using long distance. 
We have to be positive; otherwise, we don't always because 
we know them. 
13Q. You don't always recognize the voice that calls, do 
you~ 
A. Pretty nearly ahvays. 
14Q. Are you the central? 
A.. Yes, sir. We recog11ize the voice of nearly every sub-
scriber. 
15Q. Don't you sometimes tnake a 1nistake? Sometimes 
you take it to be one person, and it turns out to be someone 
elset 
A. Not so very often. . 
16Q. But it does happen~ 
A. Yes, sir. 
17Q. It happens among all operators? 
A. Yes, sir. 
18Q. You couldn't tell the jury on oath that you know that 
'vas l\.f rs. Nelson who was crying or ho1lering- in the home at 
that. time, could you? 
A. I am positiYe it was Mrs. Nelson I heard. 
19Q. Then you tell the Jury you are not subject to mis-
take? 
page 121 ~ -~· Yes, sir. I an1 subject to mistake, but I think 
it ·was her voice. 
20Q. I am asking if you could speak 'vith positiveness that 
it 'vas ~frs. Nelson's voice? 
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A. Yes, sir. It was ~Irs. Nelson's voice I heard. 
21Q. You can't be fooled on voices 1 
.l\.. Yes, I can. 
22Q. Haven't you been fooled on voices quite often Y 
A. Yes. 
135 
23Q. \Vhy couldn't you have been fooled on ~Irs. Nelson's 
voice1 
A. ~{rs. Nelson couldn't fool me, and I knew it was her 
voice. 
24Q. 1\Ir. 1\Iinter has an unusual voice, hasn't heY 
A. Anybody that uses the 'phone frequently, we know the 
voices. 
25Q. J\riiss Hunley, you know that the verv best telephone 
operators, and I presume you are good, sometimes make a 
mistake in the voice, even though a person has been using 
the 'phone for years. Isn't that true? 
A. Yes, sir. Sometimes. 
26Q. StiH, in this instance you can't be mistaken? 
A. No, sir. I think it was 1\frs. Nelson's voice. 
27Q. Do you think, or are you certain 1 
A. Absolutelv certain. 
28Q. Then, you take the position you cannot be mistaken 
in voices' 
A. Yes, sir. I can be sometimes. 
29Q. But you don't think you were then? 
A. I an1 positive I was not mistaken then. I may be mis-
taken in a voice I did not know as 'vell as hers. 
30Q. I understood you to tell the jury-of course, you rec-
ognize 'VVeslcy 's voice, too? 
A. I don't think \Yesley or little Eddie Forrest could fool 
n1e unless they were atten1pting to change their voices. They 
'vere not then. 
page 122 ~ 31Q. No'\\r, the conversation you heard was to 
tell Eddie to come over at once, "I have killed the 
old man", and then you heard someone in the room holler, 
"Oh, my God! Oh, my God I Wesley, why did you do itY" 
A. ~l'hat "ras before the conversation started. 
32Q. And then you heard Wesley reply, ''~Iother, I couldn't 
help it"~ . 
A. Yes, sir. 
R.E-DIRECT EXM1INATION. 
B,r J\1r. 1\fi.nter: 
~ 1 Q. I reckon you could recognize Senator Mitchell's voice 
now, couldn't you? 
A. I don't know. 
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2Q .. You could recognize lVIr. Diggs'~ 
A. Yes. . 
3Q. You were summoned as a witness in this case bv the 
. sheriff, were you not Y .. 
A. Yes, sir. 
RE-CROSS EXA.l\IINATION. 
Bv lV[r. Mitchell: 
"'lQ. You were violating the rules of the Telephone Com-
pany that day, listening in, 'veren 't you 1 
.A ... No, sir. I wasn't- violating· tho rules when I heard ~Irs. 
Nelson. I had to hear her '\rhile I was taking the number. 
You aren't violating the rules unless you repeat it afterwards. 
2Q. Do you put the1n on a certain line when they want to 
talk? I don't kno\v ho\V central is com1ected up. If sorne-
one wants Mrs. Nelson home they call central, if not on a 
party line, and you are supposed to put them on the line j 
A. Yes, sir. · 
3Q. And I understand if yon listen in you are not violat-
ing any rules Y 
page 123 ~ A. I never have heard of violating the rules. 
4Q. Ho\Y long have you been an operator~ 
A. Seven years. 
RE-DIRECT EXAMINATION. 
Bv Mr. Minter: 
.. lQ. Was it or not necessary for. you to keep the line from 
Mrs. Nelson's line open in order to be connected? 
A. I did not haYe to keep it open to hear what \Yas said, I 
had to Iwep connection. Naturally, after hearing the commo-
tion in the room when I first got the ring·, anyone would 
listen. 
2Q. Did you volunteer the inforn1ation to any of the offi-
cers of this Company? 
.A. I clid not. I was summoned. 
MR .. liAHR.Y NT~LSON, 
recalled to the stand in rebuttal for the Commonwealth: 
DIRECT EXA:L\1INA.TION. 
By 1\fr. Minter : 
lQ. It \vas te~tified to here by your father that when you 
came from Norfolk at tl1e time yon rnentionecl in your other 
testin1ony, you brought your mother a little whiskey. 
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A. Yes, I brought a four-fifths bottle. 
2Q. Was that in the bouse the n1orning of the shooting¥ 
A. Yes, sir. It 'vas the first time it was opened, that morn-
ing. 
3Q. Who opened it j 
. A. I did, for her. I g·ave n1other and father a toddy. 
4Q. Did you see the bottle ag~ain that dayY 
A. .After I came fron1 Church, I gave ~!other another drink, 
that afternoon, about 4 :30. 
5Q. \Vas ~Irs. Ifenry Jones there¥ 
pag·e 124 ~ A. ~frs. Henry Jones put her to bed. 
6Q. Did you give her another drink from the 
sa1ne bottle you opened that morningf 
A. Yes, sir. 
7Q. Ifow much, if any, had been taken from that bottle be-
tween the time you g·ave her the drink that morning and after 
the shooting when J.OU went to give another ·drink to your 
mother' 
A. l\1:r. l\1inter, I didn't pay Inuch attention to it, but the 
bottle-there was approximately that much gone out of it 
(indicating). 
SQ. Could you tell whether any had been taken out of it~ 
A. I didn't notice. Didn't pay any attention, just gave 
them two drinks that morning· and set the bottle in l\1other~s 
room on the table, and ·when I came from Church I gave her, 
l\1:other I mean, another drink. 
9Q. yon mean after the shooting¥ 
A. .After the shooting. 
lOQ. And that was around 4:30? 
A. Yes, sir. I asked father if he had taken one from it. 
He said he had. That would be approximately four or five 
drinks taken out. 
llQ. It was not sufficient to attract your attention¥ 
A. No. 
12Q.' Now, Mr. Nelson, you left the house after dinner, 
according to your testimony yesterday? 
A. Yes, sir, had dinner a little after 1 :00, and I immediately 
dressed, and I guess it was 2 :30 when I left home. 
13Q. Have you any means of fixing the time you left home~ 
A. WeB, I didn't pay any attention. I judge it takes about 
five minutes to go ~rom home to Wes. 's home, or Mr. For-
rest's home, and I stayed ten or fifteen minutes, 
page 125 ~ and ':vas at Church ten or fifteen 1ninutes before 
services. 
14Q. "'\\That time did se.rvices beg-in? 
A. 3:00 o'clock. 
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15Q. I understand you stayed at Wesley's, Mr. Wesley 
Nelson's home ten or fifteen minutes~ 
A. Twelve or fifteen nlinuteH. 
16Q. vVho did you talk with at Church after you got there! 
A. ·~rr. Mott and 1\'Ir. Sanders. 
17Q. You mean :&ir. vV. S. :&io.tt ~ 
A. Yes, sir. 
18Q. You were talking about the length of tin1e you talked 
to ]..fr. 1\fot.t before services . 
.A That is how I fix the time at about 2 :30. 
19Q. ~Ir. Nelson, after you and your brother, James "\V. 
Nelson, left the house of your father, did you or he, or either 
of you stop the car in which you were riding at any place 
between the tin1e you left h01ne and the time you· got to 
,J an1es Nelson's horne? 
A. No, sir. We did not. 
20Q. You did not stop . ..And as I understand you, Mr. Nel-
son, whatever time you left home you proceeded directly to 
your brother's house? 
A. Absolutely. 
21Q. Where you stayed fifteen or hventy minutes 1 
A. Not twenty 1ninutes. Not over fifteen 1ninutes. 
22Q. Then you went to Church near by 1 · 
A. Yes, sir. 
23Q. Where you stayed in conversation with ]_\lfr. Mott son1e 
time before services. 
A. Mr. }fott and :NI r. Sanders. 
24Q. How far is the church from the home of your brother? 
A.. I don't know. About an eig·hth of a mile. 
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A. Yes, sir. 
RE-CROSS EXA1\1INATION. 
By 1\fr. 1\Htcbell: 
lQ. 1[.r. Nelson, did I understand you to say that the four-
fifths bottle of liquor you brought your Mother was open 
on that Sunday? 
A. Yes, sir. I brought it on 1\fonday when I can1e home. 
2Q. And that was open for the purpose of giving her and 
vour father a drink? 
·· .._~. Yes. She asked n1e to open it. 
3Q. \Vhere did you get the two drinks, you brought an-
other bottle, clicln 't you~ 
A. I g·ot one and gave her one. 
4Q. 'Vhen did you bring them? 
A. On the Monday morning previous to the Sunday. 
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5Q. That had been a week. 
A. No, not a 'veek. 
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6Q. From ~ionday to Sunday is nearly a week, approxi-
mately a week. 
A. Yes, sir. 
7Q. After your brother got there that day, he enjoyed 
taking a toddy, didn't heY 
A. I guess he did. 
8Q. And you didn't offer him any 1 
A. I didn't have any to offer. I told you yesterday I con-
sumed the last I had in my bottle. 
9Q. Your lVIother would have no objection to giVing him 
some, would she 7 
A. She asked me if I would have one when I opened it for 
her. I told her, no, I didn't want it. I never took a drop 
from her bottle. 
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A. A four-fifths bottle. 
11Q. Both bottles the same 7 
A. The same brand. 
12Q. ·You just had two drinks left on Sunday morningt 
A. Yes, sir. 
13Q. Of course, you hadn't gotten any anywhere else? 
.A. I hadn't been anywhere. 
14Q. You mean the 'vhole week? 
A. I hadn't been no place to get any more liquor. 
15Q. It keeps very 'veil at your home, doesn't 1t 7 
A. Sometimes it does, and sometilnes it doesn't. 
16Q. So, you didn't offer your brother any 1 
A .. No, sir. I didn't have any to offer. 
17Q. Well, now, your fath~r testified that dinner was ready 
on that day about 12 :00 o'clock. 
.A. Yes, sir. 
18Q. But ·having had breakfast late yon did not eat dinner 
until 12:30. Now, your father is mistaken in his testimony, 
is he? 
A. Absolutely, he is mistaken in the time. The girl came 
up and announced dinn-er between 12 :00 and 12 :30, and I 
said, '' ~fy Goodness, 've just had breakfast at 9 :30. Wait a 
'vhile", and at 1:00 o'clock I said, ''Let's go and get dinner". 
19Q. Then he i!:? mistaken that you all left the home for the 
purpose of taking W-esley N e1son to his home about 1 :30, 
is he not? 
A. Yes, sir, decidedly. I didn't intend to drive myself to 
Church. I go with my uncle's people always, and they come 
around twenty-five or twenty minutes to 2:00, and when I 
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got home they said they stopped there and I 
page 128 l hadn't been gone over five minutes. 
20Q. How old a man is your father Y 
A. 86. 
21Q. Mind pretty clear, isn't it? 
.4. Absolutely. , 
22Q. You and your father don't agree about the time at 
allY 
A. No, sir, we do not. 
The Court : Yon· mean about the time of leaving and the 
time of . eating dinner Y 
A. We ate dinner at 1 :00 or a little after 1 :00. 
:Mr. Mitchell (resuming): 
23Q. Who did you talk to at church other than Mr. Mott 
and Mr. Sanders? 
A. No, one else. Bishop Tucker and Mr. Shaw just for a 
few minutes. · 
RE-DIRECT EXAMINATION. 
By Mr. :1\iinter: 
1Q. As I understand you, 1\fr. Nelson, the way you trace 
back the time is from the time of knowing the service be-
gan at 3:00 o'clock. You know approximately ho\v'long you 
talked to Mr. Mott and how long you were at your brother's, 
g·oing to his home and staying there. You lmow your father 
before you left home had no great reason to check on the 
time, did he? 
A. He did not. 
2Q. The statements of either of you are approximate as to 
time, aren't they 1 · 
A. As I stated, there was no use to drive, I got with my 
uncle's people always, father and I both if either go. Wes. 
asked me to drive there and take him, because he wanted to 
feed up and see John Hodges, who was sick, and then he 
would return that afternoon. That is why I 
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3Q. What time did you say your uncle's people 
drive by there f . 
A. Anywhere from twenty-five to twenty minutes to 3 :00. 
4Q. You mean to say going to services at the same church 
you go to? 
A. Yes, sir. 
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·CAPTAIN W. B. NELSON, 
recalled to the stand in rebuttal for the Commonwealth. 
DIRECT EXA.MINATION. 
By Mr. ~linter: 
lQ. Did your brother, Captain Ton1 Nelson, and his peo-
ple come by your house the same Sunday your son was killed 
to take Harrv to Church~ 
A. My brother was in the car, his daughter lVIary did. 
2Q. How long 'vas it after your son Wesley and your son 
I-Iarry left the house when J\IIary came 1 
A. I guess somewheres between five and ten minutes. I 
didn't pay much attention, because I 'vent to the car and 
told them he had gone. 
CROSS EXA~IINATION. 
By Nir. :Nlitchell: 
lQ. Captain Nelson, isn't it a fact that your brother, Tom 
Nelson's people were accustomed to carrying your son, Harry 
Nelson, to Church every Sunday' 
A. They stopped in every Sunday for me or Harry, to 
find out who wants to go to church. No particular ones, some-
thnes we both go. 
Mr. 1\'l:inter: · The Commoin\Tealth is through with its 
rebuttal, with the exception of Dr. Gill, who is away on a 
call, unless it is necessary because of defense 
page 130 ~ evidence. I would suggest that the defense put 
on its rebuttal while \Ve are waiting for Dr. Gill. 
1\{R. C. EDDIE FORREST, SR., 
recalled to the stand in rebuttal for the defense: 
DIRECT EXAlVIINATION. 
By 1\{r. Digg·s : 
lQ. Mr. Forrest, I understood you to say yesterday that 
you prepared 1\Ir. James W. Nelson's body, after he was 
killed? 
A. I did. 
2Q. Did you observe any powder marks on his facef 
A. Yes, sir. There were a few. 
3Q. How far was the spread of those marks from the 
wound? 
A. I would say not over a couple of inches. It was a right 
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hard matter to tell. His face 'vas coated in blood, which 
had coagulated. That had to be removed. 
4Q. Would you say there· were a great many powder marks V 
A. Not a great many. · 
5Q. And you say the spread was two inches 1 
A. I would say that. It is hard to be accurate. I didn't 
take measurements. Somewhere in the neighborhood of that. 
CROSS EXAMINATION. 
. By lVIr. Minter : 
lQ. Mr. Forrest, you prepared the body for burial, what 
was the height of ~1:r. Nelson? 
A. I would judge somewhere, at least six feet. ~fr. Min-
ter, I never measured, but he \Vas equally as tall as I am. 
2.Q. You don't do that when you bury them f . 
A. I do not measure a body unless it is extreme size, but 
the average person I d'on't. 
page 131 ~ 1\fr. Diggs: As I am presently advised, the.only 
other 'vitness is Miss Hodg·es. 
The Court : The Jury 1vill be removed from the Court 
room for the argument regarding 1\Hss I-Iodges' testimony. 
Whereupon, the Jury retired, and the Court heard the ar-
gument of the Attorney for the Comtnmnvealth and Coun-
sel for the accused. 
After which the Court ruled that the evidence of Miss 
Hodges be admitted. 
1\fiSS SALLIE HODGES 
Recalled to the stand. 
Questions by J\tir. Digg·s: 
l Q. Miss Hodges, you stated in your testimony yesterday 
afternoon that vou sa'v Mr. Harrv N clson at the home of 
~fr. Wesley Nelson the afternoon of the tragedy. Will you 
tell the jury what time you saw him 7 
A. Well, I don't kno'v the exact time, Mr. Diggs, but it 
\vas when I came from the services at Trinity. It was after 
tho services. 
2Q. It \Vas after ~fr. James ,V. Nelson had been killed? 
A. Yes, sir. 
3Q. Did you hear him make a statement with reference to 
'\Yhat the deceased, James W. NelBon, told him at his father's 
home some time during the day? 
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A. I did. 
4Q. Wbat was that statement 7 
A. He said, he told Mrs. Nelson that he told him that day 
that he expected to kill his Uncle Tom and his daughter the 
first time he caught them out and he had something to kill 
them with. 
5Q. That statement was made in the presence of you and 
the presence of Mrs. Susie Nelson Y 
A. Yes, sir. And Mrs. Nelson looked up in his eyes, and 
said, "He told you that today?" 
pag·e 132 } 6Q. \Vho else was present, do you recall Y 
A. There were others in the room. 
7Q. Do you recall who they were? 
A. Edward Forrest was in the room, and I don't know 
who else. 
BQ. Now, J\1:iss Hodges, did you detect the odor of alcohol 
on the breath of Mr. Harry Nelson on this occasion? 
A. I did. 
9Q. Bid you testify to that yesterday afternoon Y 
A. I don't recall I was asked that, :M;r. Diggs. 
10Q. That is my recollection, too. You did detect the odor 
of alcohol on his breathY 
A. I did. 
llQ. Did you notic-e anything else in the conduct or de:-
meanor of J\ir. Harry Nelson that indicated he had been 
drinking? 
A. No, I did not, but undoubtedly he had been. 
CROSS EX.A~IINATION. 
By J\{r. Minter: 
·lQ. Were you at the home of 1\frs. Susie Nelson before or 
after the inquest was held by the coroner? 
A. I did not kno'v anything about that, Mr. Minter, but I 
was there when you 'vere there. I spoke to you. 
2Q. Do you know when Mr. Jones took the evidence of Dr. 
Gill and J\!I rs. Nelson 1 
A.. I don't know. 
3Q. Is it not a fact that several people were in and out of 
those rooms and there was a great deal of confusion and ex-
citenJent? . 
A. Yes, a good many people w-ere there,. and a good deal of 
excitement prevailed at the time, naturally people were ex-
cited over such a happening. · 
4Q. N o,v, can you tell this jury that under 
page 133 ~ those circumstances you w ..ere able to tell this jury 
exactly the words that Harry Nelson uttered 7 
144 Supreme Court of Appeals of Virginia. 
A. He said the same I have told, M;e. :Niinter, that the first 
time he met his Uncle and ~Iary Nelson together and had 
something· with him to kill them with, he meant to kill them. 
5Q. You are sure, Miss Hodges, :Nir. Nelson did not say 
his brother said that sometimes he had a great mind to kill 
them? 
A. He said exactly what I have told you, Mr. Minter. 
MR. EDDIE FORREST, JR., 
recalled to the stand in rebuttal for the defense: 
DIRECT EXA1viiNATION. 
By 1\fr. Diggs: 
lQ. Mr. Forrest, you testified on yesterday that you saw 
M.r. Harry Nelson at the home of .nfrs. Susie Nelson the 
afternoon 1\tlr. Nelson was killed. Did you hear him make a 
statement in the presence of Mrs. Nelson, Miss .Hodges and 
possibly others as to what the deceased, J. W. Nelson, had 
told him at his father's home some time during the day? 
A. I did. 
2Q. What was the statement? 
A. He said W es. had told him, I don't recall the exact 
\Vords, but the next time he met Captain Tom and Mary on 
the road and he had anything to kill them with he was going 
to do it. 
CROSS EXAMINATION. 
By 1\fr. Minter: 
lQ. Was that done before or after the inquest? 
A. Now, I couldn't state that. I wasn't in the hguse at 
the time the inquest was held, I don't think-
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2Q. Where were you and Mrs. Nelson at the 
time the conversation was supposed to have taken place? 
A. In the front room of the house-living room. She was 
sitting in the back end corner. 
3Q. Were you there 'vhen Harry Nelson came in? 
A. Yes, sir. 
4Q. In that room? 
A. I don't know \vhether I was in that room or not. I 
saw him "rhen he walked in there. 
5Q. As a matter of fact, weren't yon engaged in and about 
trying to remove the body of l\fr. Nelson 7 
.A.. I had been, yes. 
6Q. Weren't you then? 
J. W. Nelson, Jr., v. Commonwealth. 145 
A. I was not at the time I heard him make the statement. 
7Q. Who else was . present besides yourself and Miss 
Hodges? 
A. I couldn't state-several others in the room. I don't re· 
member who they were. 
MR. H.A.RRY NELSON, 
recalled to the stand in rebuttal for the Commonwealth: 
DIRECT EXAMINATION. 
By ~Ir. :Minter: 
lQ. It is testified to here by 1\Ir. Eddie Forrest, Jr., that 
he heard you make a statement to the effoot that your brother 
had threatened to kill your Uncle and his daughter ou this 
day. 
A. I don't retract the statement I made yesterday. There 
was no one in the roon1 while I was in the rooin except Miss 
Hodges and 1\ilrs. Nelson. 
2Q. Was ~Ir. Eddie Forrest in that room¥ 
· A. I didn't see him, if he was there. 
page 135 } 3Q. Can you state ·whether or not he was there? 
A. He wasn't there. 
CROSS EXAJv1INATION. 
By Mr. lVIitchell: 
lQ. Why did you make the statement 1 
A. What statementf 
2Q. Did you make a statement? 
A. Simply because it 'vas brought up in some way. I don't 
recall. 
3Q.You admit having said something to them 'vith r·efer-
ence to your brother f 
A. Y e~s, I did. The same statement I made yesterday. 
4Q. Why did you bring that up? 
A. I just don't kno,v. Something that caused me to bring 
it up, talk or something. 
5Q. \Vasn 't it, ~fr. Nelson, because you 'vere trying to ex-
plain the mental attitude of your brother that dayf 
A. No, sir. I don't think so. 
6Q. Did anyone request you to make the statement? 
A. No. 
7Q. And you volunteered the statement and don't kno'v 
why you made it? 
A. No. were other statements made possibly. I don't 
recall why I made the statement I did. 
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RE-DIRECT EXA~1INATION. 
By J\IIr. J\IIinter: . 
. lQ. Did you make the statement it is testified to here, 
to the effect that your brother said he 'vas going to kill those 
people if he saw thetn? 
A. He said he felt like it sometimes. 
RE-CROSS EXAJ\IIINATION. 
By lVIr. Mitchell : 
lQ. And you can't imagine why you should make such a 
statement to Mrs. Nelson? 
pag·e 136 ~ A. I don't recall what led up to it, something 
led up to it. 
DR. GILL, 
recalled to the stand in rebuttal for the Commonwealth: 
DIRECT EXAMINATION. 
By Mr. Minter: 
lQ .. Doctor, will you tell this jury where the thyroid gland 
is located' · · 
... ~. The thyroid gland is located, in the av~rage person, 
beneath the cartilage here, and usually extends down to the 
top of the clavical, right here-from here to here, and in 
the average person just about that much, unless they have 
son1e enlargement. (Demonstrate~.) From here down to 
about here, and just about that far in front, unless there is 
some enlargement. Of course, can have it down to about here. 
This is about the average. 
2Q. It is, then, Doctor, down below what is commonly 
called the "Adam's Apple"7 
A. Below ·the Adam's Apple. 
3Q. Assuming a person being grasped in this shape, with 
the assailants hand behind the ears and fingers in position 
here, would that be touching the thyroid gland? 
A. That ·would not be tour.hing the thyroid gland. 
1\{r. Mitchell: I object. There is no evidence that he was 
holclinp: his wife as explained by the Commonwealth's attor-
ney. 
The Court: There was evidenee in the case that several 
"ritncsses illustrated to the jury that Mr~. Nelson was caught 
in this way. As I understamd, the Commonwealth's At-
torney is trying to have Dr. Gill testify just whether, -if the 
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thumbs were up here, whether that would be above or be-
low the thyroid gland. 
Mr. Minter (resuming)_: 
4Q. Doctor, assuming a violent injury to the 
page 137 ~ thyroid gland, how soon would have been the evi-
dence of that injury? 
A. Certainly within a few hours. 
5Q. Assuming an injury to the thyroid gland, would that 
injury be likely to be still in existence at the expiration of 
ten days, showing bumps on the thyroid gland Y 
A. It might take a right severe injury to last for ten days, 
but if it was injured enough to become actually inflated, it 
should last for a week's time. 
6Q. Assuming a bruise from a violent attack, so that visi-
ble evidence by way of discolQration of the flesh becomes 
evident, how long would those bruises last. That is, if the 
flesh is discolored blue, how long would the discoloration last 7 
A. A bruised place discolored blue usually lasts several 
days to ten days. 
7Q. Is it not a fact, Doctor, that a violent pressure applied 
to the throat of a person, or any other tender spot, will 
produce bruises of that attack? Pressure on the throat 
would produce bruises Y 
A. Yes, it might sir. 
SQ. Assume that pressure applied by heavy pressure, vio-
lent pressure, would that produce bruises Y . 
A. To produce a bruise a little blood vessel has got to 
break, I don't n1ean a large one, but it can be very micro-
scopic. 
9Q. Assume a violent assault, such as to endanger life, 
would not a bruise appear Y 
A. Usually. 
10Q. How long after the injury would those bruises ap-
pear first Y You already said they would last a few days to 
ten days. 
A. Discoloration possibly would not appear for several 
hours. 
page 138 }- 11Q. Would or not the length of time those 
bruises remain visible depend to some extent 
upon the force applied Y 
A. Exactly. Depends upon the force applied, and that 
would, in turn, determine the amount of brusies or injury 
dQne. 
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CROSS EXAMINATION. 
By Mr. Mitchell: 
1 Q. Doctor, if I understood you correctly, you said the 
amount of bruises, the amount of visibility immediately say of 
bruises, would depend on the amount of pressure? 
A. Well, a stronger pressure should produce larger bruises 
than a weaker pressure, or a greater injury, a larger bruise. 
2Q. Would a bruise, you say, just above the thyroid gland, 
l1ave a tendency to effect the' thyroid gland Y 
A. It could tear a blood vessel in the thyroid, and cause 
.inflation and enlargement. 
3Q. Therefore, it would not really be necessary to have his 
fingers exactly on the thyroid gland, in order to cause some 
injury of the thyroid g·land, 'vould it Y 
A. No, sir, because it could be produced by tearing a blood 
vessel there, which, in turn, would cause an enlargement and 
inflammation. 
4Q. A pressure could be brought to bear on the thyroid 
g-land or throat to effect the thyroid gland, that would not 
cause any outward appearances, so far as bruises, could it 
not? 
A. Could be, of course. It would be dependent, now, in an-
swering your previous question, if the pressure was on the 
thyroid gland, that could happen. If produced from the 
tearing of the blood vessel from pressure above, you would 
have discoloration. 
5Q. A bruise Y A visible bruise Y 
A. Yes, sir. 
6Q. You mean to say there couldn't be a sore-
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A. No, sir, that is not what I said. I said, if 
you press on the thyroid gland, you could have an injury 
without a bruise, but, in answer to your previous question, if 
the injury was produced from above, by tearing the blood ves-
sel, then you should have a bluish discoloration, on account 
of the torn vessel. 
7Q. You mean that is the most natural thing? 
A. Yes, sir. 
SQ. You have exceptional cases, don't you Y 
A. There are exceptions to everything. 
9Q. Doctor, if a strong pressure were being made on the 
throat, with hands on the throat, say with the thumbs, 
wouldn't that cause more of an internal affection than out-
. ward affection? 
A. Not necessarily so, sir. 
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lOQ. It wouldn't be unreasonable to so affect a person, 
would it1 
A. It would be more reasonable to expect some outward 
manifestation, like if you hit your hand or foot against any-
thing you usually have an outward manifestation underneath 
the skin, as well as internal. , 
llQ. But, Doctor, what I want to know, you don't mean to 
tell the jury that a pe1:son could not bring sufficient pres-
sure to bear on a person's throat that would cause sore-
ness and enlargement without bruises 1 
A. Yes, they could have. 
RE-DIR,ECT EXAMINATION. 
By Mr. Minter: 
lQ. I understand, Doctor, you to say that a person's thy-
roid gland was in the direct center, and might be injured 
without giving any outward evidence. That is 
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A. Yes, sir, by direct pressure, but if the pres-
sure was indirect, that would tear a blood vessel, it should 
show a bruise. 
2Q. It would be unusual if it didn'tt 
A. Very unusual. 
3Q. If that pressure was indirect and resulted in the tear-
ing· of a blood vessel, 'vould there be any prints or marks 
which could be observable ten days later on the thyroid gland 
itself~ 
A. I wouldn't expect any prints; of course you could have 
the broken blood vessel, with an enlargement of the thyroid 
gland, and the thyroid gland being s'vollen as a result, but 
couldn't expect any prints there. 
- SHERIF:F W. R .. DIGGS, 
recalled to the stand in rebuttal for the Commonwealth: 
DIRECT EXA...\1INATION. 
By Mr. ~linter: 
1 Q. How long after the day on which this homicide oc-
curred was the preliminary hearing before the Trial Justice 
of this County held-after the tragedy itself? 
A. Mr. Minter, I don't know just to the minute. I would 
say something like between thirty and forty-five minutes. 
2Q. I didn't ask you that question. Preliminary hearing, 
not coroner's inquest. 
A. The tragedy occurred on Sunday. 
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3Q. What day did the preliminarv hearing take place Y 
• A. The following Thursday. · 
4Q. Were you present at the prelin1inary hearing~ 
A. Yes, sir. 
5Q. Did you have, at the preliminary hearing, 
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A. I saw Mrs. Nelson here, yes, sir. 
6Q. You observed ~1:rs. Nelson, didn't you Y 
A. Yes, sir. 
7Q. Did you observe on the throat or neck of Mrs. Nelson 
anv bruises at that time Y 
A. I didn't see any bruises on Mrs. Nelson "s throat. 
·CROSS EXAMINATION. 
By ~Ir. Mitchell: 
lQ. Mr. Diggs, you didn't look for that purpose, to ascer-
tain whether there were any bruises or not, did you Y 
A. ~{r. Mitchell, I made a close examination of Mrs. Nelson. 
I looked at her. I didn't see any bruises on her. 
MISS S.ALLIE HODGES, 
recalled to the stand in rebuttal for the defense: 
DIRECT EXAMINATION. 
By Mr. Diggs : 
1Q. Miss Hodges, Mr. Harry Nelson testified a few min-
utes ago that ~[r. Edward Forrest was not present in the-
living room of Mrs. Nelson's home when he talked to you and 
others on the day of the tragedy, and when he made the state-
ment concerning what the deceased had said about Captain 
Tom Nelson and his daughter. Will you tell the jury whether 
or not 1\{r. Edward Forrest, Jr., was present in that room 
at that time Y 
A. Edward was present. Standing in front of the stove, 
to my right, when the statement waH made. 
CROSS EXAMINATION. 
Bv Mr. Minter: 
.. 1Q. Miss Hodges,' did you have any particular reason that 
afternoon to be observing the actions of persons Y 
A. Oh, no, Mr. Mjnter, I did not, but I couldn't 
page 142 ~ help hearing what was said. 
2Q. But you have not testified Mr. Eddie For-
rest made any statement. 
A. I didn't hear Mr. Eddie Forrest say anything. 
J. W. Nelson, Jr., v. Commonwealth. 151 
.And the Court doth hereby certify that the evidence above 
set out is all the evidence adduced, either for the Common-
wealth or for the defendant, except the deposition of Dr. R. 
R. Hoskins referred to on page No. 77, and which appears 
on pages Nos. 135, 136, 137, 138, 139, 140 and 141 the .said 
deposition is made a part of this Bill of Exceptions No. 1. 
Teste: this 9th day of May, 1936. 
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J. BOYD SEARS, 
Judge of the Circuit Court of 
Mathews ·County, Virginia. 
In the Circuit Court for the County of Mathews. 
Commonwealth 
v. 
J. W. Nelson, Jr. 
DEPOSITIONS. 
The depositions of Dr. R. R. Hoskins, taken before me, 
Evelyn M. Dischinger, a Notary Public in and for the County 
of Gloucester, in the State of Virginia, on the 27th day of 
January, 1936. 
• • • 
Present: J. W. Nelson, Jr., in person, and by his Counsel, 
Gilbert L. Diggs, Esq.; W. M. Minter, Esq., Attorney for 
the Commonwealth. 
DR. R. R. HOSIITNS, 
a 'vitness of la,vful age, being duly sworn, deposeth and 
saith as follows: 
DIRECT EXAMINATION. 
By J\fr. Diggs : 
1 Q. Please state your name and place of residence, Doc-
tor . 
.A. Robert R. Hoskins, medical doctor, Mathews, Va. 
2Q. Doctor, were you called to attend Mrs. J. W. Nelson, 
Sr., on December 8th, the day that J. W. Nelson, Sr., was 
shot? 
A. I was. 
3Q. What time did you arrive at her homeY 
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A. I got there somewhere about 11 :00 o'clock that night .. 
I was at Gwynn's Island the first part of that night, and 
I went there when I got back. 
4Q. What was Mrs. Nelson's condition! 
page 144 r A. I found her in a very highly nervous state 
of shock. In fact, she hardly kne·w what she was 
doing. . 
5Q. Was she suffering any pain, Doctor Y 
A. Suffering pain, especially about her head, and com-
plained all of the time about her head and neck. 
6Q. Did yon examine her neck at that time? 
A. No, she had her neck wrapped up, but complained of 
intense and violent headache. 
7Q. When did you next see her? 
A. I next saw her about ten days afterwards, eight or ten 
days. 
BQ. Did you examine her neck at that timeT 
A. I examined her neck to find if I could find any reason 
for her extreme headache. I found the thyroid gland "ras 
enlarged and irregular in shape, as if it had been bruised 
severelv. · 
9Q. Did you see her after that time? 
A. After that time, I asked for a specimen of her urine. 
She came down three or four days later and brought a speci .. 
men for me to analyse, which I examined at that time, and 
I found there was an improvement over the time I had seen 
it before. I saw there was some appearance of hardened 
areas in the glands, where she was apparently bruised. 
10Q. And you say from your examination you are of the 
opinion that the thyroid gland had been bruised Y 
A. Yes, it looked as if it had been to me. 
GROSS EXAMINATION. 
By Mr. Minter: 
1Q. I understand you to say, Doctor, that you went to Mrs. 
Nelson's about 11:00 o'clock at night? 
A. Yes. 
page 145 ·r 2Q. Were you called ther, or did you go there 
on a free visit? 
A. It was both. I had been called and was delayed, and 
g·ot home and ate supper and drove up there at that time. 
3Q. As a matter of fact, weren't you first called earlier 
in the afternoon? 
A. Earlier, and five or six times in the afternoon. I got 
messag·es all along the points I visited, but it was impossi-
ble to go then. 
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4Q. Those messag-es were the result of your having been 
called that afternoon when the death :first occurred, U'e 
weren't they? 
.A.. They were. I was told to come to see Mrs. Nelson as 
soon as I could g·et there. 
5Q. Did you get any direct call from :Mrs. Nelson herself 
that night? 
A. I got a call to come up ther-found that call at home to 
come up there. She was in an awful nervous state. I couldn't 
get her to .sleep. 
6Q. What time of night was that Y 
A. Around 11 :00 o'clock. 
7Q. You went to see M:rs. N olson primarily for her ner-
vous condition? 
A. For this headache and nervous condition. 
SQ. As I understand you, you claim you did not see her 
neck that night Y 
.L~. No, she had it all bound up. 
9Q. The only thing you base your diagnosis of ~Irs. N el-
son's state upon is the statement of Mrs. Nelson to you, 
is it not? 
A. Yes, partly, and what I f.ound afterwards-
page 146 ~ lOQ. As to that first night I mean Y 
A. That night. yes. 
11Q. Doctor, where is the thyroid gland located? 
A. It is located in the lo,ver part of the throat, right on 
the wind-pipe, and runs around the sides of it, near the 
vocal cord, and pressing on it, of cours, cuts off the breath. 
12Q. Is it not a fact that a good many people have trouble 
with that gland? 
A. Oh, yes. 
13Q. Could you stat-e, Doctor, with positive knowledge 
of the fact that you are correct, that the trouble with Mrs. 
Nelson's thyroid gland caine from being choked Y 
A. Well, the hardened areas in it and irregular shape at 
the time I sa'v it I think came from. being· injured. 
14Q. If you think it came from being injured, could you 
say it came from any attack on her person Y 
A. There was some foreign pressure brought to bear suffi-
cient to bruise. 
15Q. llow long a tin1e of pressure would be necessary to do 
what you saw? 
A. I could take my fingers and aln1ost burst the gland in 
my right hand-almost instantly. I simply give this as an il-
lustration. 
16Q. What would the effect of an attack such as this de-
pend upon in relation to the thyroid gland Y 
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A. Upon the amount of force used in pressing. 
17Q. Presuming sufficient force being applied to one's 
neck to injure the thyriod gland, which you testified to was 
done, how long before evidence of that attack would be visi-
ble in the way of fingerprints? 
A. Oh, it would be in a short time-should be 
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if the finger nails were used-there are several 
ways of choking people. There is one known as the Japan-
ese stranglehold. You press on the carotid arteries. That 
could kill a person in two or three minutes. Sometimes it is 
done with the balls of the thumbs,. yet doesn't leave marks 
in the neck. It depends on which particular way it is done. 
18Q. The first grip to which you refer is one confined to 
jujutsu, is it not? 
A. Not altogether. Lots of people, of course, use their 
thumbs, and some use their hands. It just depends on which 
way he likes best. 
19Q. Is it not a fact that it takes an expert in that Y 
A. I could show you in a second. 
20Q. Possibly you are an expert. 
A. I am not an expert at all. 
21Q. How long did you say-not less than twenty-four 
hours the mark would appear? 
A. Yes. I imagine finger nails in the neck would show 
within twelve to twenty-four hours, under the skin. 
22. What effect would show prior to that time Y 
A. Just dents from the finger nails. 
23Q. Assuming· sufficient force being applied to one's 
throat to carry out the effect 'vhich vou have described, 
would there not be an external indication of that immediately¥ 
A. There would be some scratches possibly, if the fingers 
were used, but if the balls of the thumbs were used, you would 
not see anything at all. Bruises from that would 
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bruised skin. Sometimes you wouldn't see that 
for two or three days, and you wonder where you got it. 
24Q. What, if any, marks were visible upon Mrs. Nelson's 
neck when you visited her ten days afterward~ 
A. I didn't see any bruises, just felt the effect of those 
things. The gland was irregular. 
25Q. Then, even at the expiration of ten days, you saw no 
visible evidence Y 
A. No fing·er marks at that time. 
26Q. All you Jn1ow is the effect it would haYe? 
A. Wl1at I told you. 
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27Q. Simply what would have come from pressure on the 
arteries? 
.A.. It usually gives a bad headache. 
28Q. Did she have a bad headache then? 
.A. Not then. . 
29Q. Were . you called to Mrs. Nelson's between the night 
of the tragedy and ten days afterward f 
A. No. 
30Q. Did you examine her during that interim Y 
.A. I didn't see her, except at the funeral that afternoon. 
31Q. As I understand it, you were called to her on account 
of her nervous state on the night of the tragedy? 
A. And the violent headaches she had. 
32Q. And you did not examine her nook at allY 
.A. No, she had it tied up. 
33Q. Don't violent headaches come from nervousness Y 
A. But not trouble of that type. 
34Q. Isn't it a common occurrence for a headache to co:rne 
from a highly nervous condition Y 
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And further this deponent saith not. 
Signature waived by consent of counsel. 
State of Virginia, 
County of Gloucester, To-wit: 
I, Evelyn J\!I. Disching·er, a Notary Public in and for the 
County aforesaid, in the State of . Virginia, do certify that 
the foregoing depositions 'vere duly taken, reduced to writ-
ing and sworn to before me at the time set forth in the cap-
tion thereto. 
My commission expires April 2, 1939. 
Given under my hand this 27th day of January, 1936. 
E\tELYN M. DISCIDNGDER, 
Notary Public. 
I do hereby C·ertify that the deposition of Dr. R. R. Hos· 
kins was adduced on behalf of the defendant. 
Teste : this 9th day of May, 1936. 
J. BOYD SEARS, 
Judge of the Circuit Court of 
1\{athews County, "\Tirginia. 
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In the Circuit Court of the County of Mathews. 
Commonwealth of Virginia, 
v. 
J. W. Nelson, Jr. 
BILL OF EXCEPTIONS NO. 2. 
· The Court doth hereby certify that after all of the evidence 
had been adduced on behalf of the Commnowealth and defend-
ant as set out in BilJ of Exceptions No. 1 and after the jury 
had been instructed on the law as appears from Bill of Excep-
tions No. 8, which is hereby referred to and made a part of 
this bill of exceptions, the Jury retired and after some con-
sideration returned into Court and rendered the verdict in the 
following words and figures, to-wit: 
'.'we, the jury, find the accused g1lilty of manslaughter as 
charged in the within indictment and fix his punishment at 
four years in the State Penitentiary. · 
(Signed) A. L. CALLIS, Foreman.'' 
And thereupon on the 21st day of February, 1936, the de-
fendant, by counsel, renewed his motion to set aside the verdict 
of the jury and assigned the following errors, to-,vit: 
1. To so much of Instruction No. 1 as given ·on behalf of the 
Commonwealth, that instructed the jury as to murder in the 
first and second degree as there was no evidence in the case 
to support a verdict of murder in the .first or second degree. 
2. To the giving of Instruction No. 2 given on behalf of the 
Commonwealth for the following reasons, first, that there was 
no evidence to show express malice on the part of the accused, 
and that under the facts and circumstances surrounding the 
killing as shown by the evidence in this case the jury could not 
be permitted to infer that implied malice existed, second, that 
the uncontradicted evidence in the case shows that the accused 
killed his father in defense of his mother, and third, because 
the instruction places the burden upon the accused to show 
sufficient provocation to reduce the killing of 
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or to show that the killing of James W. Nelson by 
J. W. Nelson, Jr., ·was in self-defense as defined in Instruction 
No. 3 given on behalf of the Commonwealth 
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3. To the giving of Instruction No. 3 given on behalf of the · 
Commonwealth because its states incorrectly an abstract 
proposition of law in the first part of said instruction which is 
misleading and prejudicial to the interest of the defendant 
in the case. 
4. To the giving of Instruction No. 6 on behalf of the Conl-
monwealth for the same reasons as stated as to the giving of 
Instruction No. 2 on behalf of the ·Commonwealth. 
5. For the refusal of the Court to give Instruction No. 15 
'vhich was offered by the defendant as to involuntary man-
slaughter. 
6. To the verdict of the jury as being uncertain as to the 
degree of manslaughter. The verdi9t of the jury finding the 
accused guilty of manslaughter is uncertain, because man-
slaughter may be either voluntary or involuntary. 
7. Because the verdict of the jury is contrary to the law 
and evidence of the case. 
But the Court overruled the said motion of the defendant 
for a new trial and refused to set aside the said verdict and 
grant a new trial in this cause on the 16th day of March, 1936, 
to which action and· ruling of the Court in refusing to grant 
the motion for a new trial, and in refusing to set aside the 
'rerdict, the defendant then and there excepted and prays that 
this Bill of Exception No. 2 may be signed, sealed and made 
a part of the record in this cause and the same is accordingly 
done. 
Given. under my hand seal this 9th day of May, 1936. 
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J. BOYD SEARS, 
Judge of the Circuit Court of Mathews 
County, Virginia. 
In the Circuit Court of the County of Mathews. 
Commonwealth of Virginia, 
v. 
J. W. Nelson, Jr. 
BILL OF EXCEPTIONS NO. 3. 
BE IT REJ\.IEJ\iBERED, that on the trial of this case and 
after the jury had been empanelled and sworn to try the issue 
joined in this case, and after the evidence had been introduced 
as set out in Bill of Exception No. 1 and made a part of the 
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. record in this case, which Bill of Exception No.1 is hereby re-
peated.and made a part hereof as though specifically set out in 
full herein, the C01nmonwealth, by counsel, 1noved the court to 
give the following instruction: 
The Court instructs the jury that murder in the first degree 
is any wilful, deliberate and premeditated killing of one hu-
man being by another ·with malice; murder in the second de-
gree is such killing \vith malice but without being wilful, de-
liberate and pren1editated. 
Voluntary manslaughter is killing without malice actual or 
iruplied in the heat of sudden passion upon reasonable provo-
cation or in mutual combat . 
. The Court therefore instructs the jucy that if they shall be-
lieve from the evidence bevond a reasonable· doubt that the 
.accused, J. W. :Nelson, Jr., .. killed James W. Nelson wilfully, 
deliberately and with premeditation, with malice, they should 
find him guilty of first deg-ree murder, as charged in the in-
dictment in this case and fix his punishment at death or by 
confinement in the State Penitentiary for life or for any term 
not less than twenty years. 
If the jury shall not believe from the evidence beyond a rea-
sonable doubt that the killing· of James W. Nelson was wilful, 
deliberate and premeditated, but shall believe 
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the killing \vas done with· malice and without rea-
sonable provocation, then they should find the accused guilty 
of second degree murder and fix his punishment at confine-
ment in the· State Penitentiary for not less than five nor more 
than twenty years. 
If the jury shall not believ:e from the evidence beyond a 
reasonable doubt that the killing of James W. Nelson by the 
accused was wilful, d~liberate and premeditated or that such 
kiHing was actuated by malice, but shall believe that said 
killing was done in the heat of passion, without malice and 
upon reasonable provocation, then they should find the ac-
cused guilty of voluntary manslaughter as charged in the in-
dictment in this case, and fix his punishment at confinement 
in the State Penitentiary for not less than one nor more than 
five years. • 
To the giving· of which instruction the defendant, by coun-
sel, then and there objected, and mov.ed the court to reject 
the same for the following reasons: 
1. That there is no evidence to support the instruction, for 
the reason that the evidence of the Commonwealth and the 
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uncontradicted evidence introduced by the accused, shows 
that at the time the overt act was committed the accused was 
laboring under reasonable apprehension of death or great 
bodily harm to his mother and that, therefore, there is no evi-
dence to support the instruction of murder in the first and 
second degree. 
But the Court overruled the said objection to .said instruc;. 
iion and granted the same, to which action of the Court 
the defendant, by counsel, then and there objected, and ex-
cepted to the giving of said instruction by the Court, and 
he prays that this Bill of Exceptions No. 3 may be signed, 
S{•aled and made a part of the record in this case, and the same 
is accordingly done. 
Given under my hand seal this 9th day of May, 1936. 
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J. BOYD SEARS, 
Judge of the Circuit Court of Mathews 
County, Virginia. 
In the Circuit Court of the County of Mathews. 
Commonwealth of Virginia, 
v. 
J. VV. Nelson, Jr. 
BILL OF EXCEPTIONS NO. 4. 
BE IT RE1\:fEMBERED, that on the trial of the case and 
after the jury had been empanelled and sworn to try the issue 
joined in this case, and after the evidence had been introduced, 
which is set out in Bill of Exceptions N 6. 1, and made a part 
of the record in this case, which Bill of Exceptions is hereby· 
repeated and made a part hereof as though specifically set 
out in full herein, the Commonwealth, by counsel, moved the 
Court to give the jury the follo,ving instructions: 
Instruction No. 2. 
The Court instructs the Jury that every homicide in Vir-
ginia is presumed to be murder of the second degree, and in 
order to elevate the offense to murder in the first degree the 
burden is upon the Commonwealth; and in order to reduce 
the offense to manslaughter or to show justification or ex-
cuse for the killing, the ·burden is upon the accused to intro-
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duce evidence to show extenuating circumstances, or justifi-
cation, unless it appears from the evidence of the Common-
wealth. 
The Court therefore instructs the Jury that if they shall 
believe from the evidence beyond a reasonable doubt that J. 
\V. Nelson, Jr., shot and killed James W. 'Nelson with malice, 
and without provocation or with little provocation, they 
should find him guity of murder in the second degree and 
fix his punishment at confinement in the State Penitentiary 
for not less than five (5) nor more than twenty (20) years, 
unless they shall further believe from all the evidence intro-
duced in the case that J. \V. Nelson, Jr., has shown suf-
ficient provocation to reduce the killing of James W. Nelson 
to manslaughter as defined in Instruction No. 1, or to show 
that the killing of James W. Nelson by the said 
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in Instruction No. 3. 
Instruction No. 3. 
The Court instructs the Jury that the pl~a of self-defense 
is a plea of necessity and the necessity must be shown to ex-
iBt or there must be shown such reasonable apprehension of 
the immediate danger by some overt act as to amount to the 
creation of necessity. The Court therefore instructs the 
Jury that before the accused, J. W. Nelson, Jr., can be en-
titled to an acquittal in this case upon the plea of self-defense 
the Jury must believe from the evidence that the deceased, 
James W. Nelson, at the time the accused shot him was about 
to kill or do serious bodily injury to the accused or his 
mother, Susie Nelson, or that the accused had reasonable 
cause to believe and did in fact believe that the deceased was 
about to kill or do serious bodily injury to the accused or 
to his mother, Susie Nelson. 
To giving of which instructions the defendant, by counsel, 
then and there objected, and moved the Court to reject the 
same for the following reasons: 
1. Counsel for the. defendant objects to paragraph No. 1 
of Instruction No. 2 for the same reason as stated in his ob-
jection as to Instruction No. 1 given on behalf of the Com-
monwealth. 
2. Counsel for the defendant objected to paragraph No. 2 
of Instruction No. 2 for the reason stated as to Instruction 
No. 1, and for the further reason that Instruction No. 2 re-
fers to Instruction No. 3 offered by the Commonwealth, and 
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that a portion of Instruction No. 3 is misleading and is not 
law, for the reason that it seems to tell the jury that a neces-
sitv must exist in order for the defendant to avail himself 
of ·a plea of self-defense, and it further appears tha.t the first 
part of Instruction No. 3 is in conflict with the latter part of 
Instruction No. 3 in that it says to the jury that if the ac-
cused has reasonable cause to believe, and did believe in fact, 
that the deceased was about to kill or do serious bodily harm 
to the accused or to his' n1other, Susie Nelson, then he should 
be acquitted. 
page 156 ~ But the Court overruled said objections to said 
instructions and granted the same, to which ac-
tion of Court the defendant, by counsel, then and there ob-
jected, and excepted to the giving said instructions by the 
court, and he prays that this his Bill of Exceptions No. 4 
may be signed, sealed and made a part of the record in this 
case, and the same is accordingly done. 
Given under my hand and seal this 9th day of May, 1936. 
Virginia: 
J. BOYD SEARS, 
Judge of the Circuit Court of Mathews 
County, Virginia. 
In· the Circuit Court of the County of Mathews. 
Commonwealth of Virginia, 
v. 
~J. W. Nelson, Jr. 
BILL OF EXCEPTIONS NO. 5. 
BE IT REMEMBERED, that on the trial of this case and 
after the jury had been empanelled and sworn to try the 
issue joined in tl1is case and after the evidence had been in-
troduced which is set out in Bill of Exceptions No. 1 and 
made a part of the record in this case, which Bill of Excep-
tions No. 1, hereby repeated and made a part hereof as though 
specifically set out in full hereof, the Commonwealth, by 
counsel, moved the Court to give the jury the following in-
~truction: 
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Instru,ction No. 5. 
The Court instructs the Jury that no provocation what-
ever can render a homicide justifiable, or even excusable. 
The lowest grade to which it can reduce homicide is man-
slaughter; and, if the accused, J. W. Nelson, Jr., killed James 
W. Nelson suddenly, without any, or without considerable 
provocation, the law implies malice, and the killing is mur-
de~ · 
To the giving of which instruction the defendant, by coun-
sel, then and there objected, and moved the Court 
page 157 ~ to reject the same for the following reasons: 
1. That the evidence is conclusive of both the Common .. 
wealth and Defendant that there was considerable provoca-
tion for the killing of the deceased by the defendant. There-
fore, the giving of Instruction No. 5 would be contrary to 
the evidence in this case. 
But the Court overruled the said objection to the said in-
struction and granted the same, to which action of the Court 
the defendant, by counsel, then and there objected and ex-
cepted to the giving of said instruction by the Court, and 
he prays that this Bill of Exceptions No. 5 may b~ signed; 
sealed and made a part of the record in this case a·nd the same 
is accordingly done. 
Given under my hand and seal this 9th day of l\1:ay, 1936. 
Virginia: 
J. BOYD SEARS, 
Judge of the Circuit Court of Mathews 
County, Virginia. 
In the Circuit Court of the County of Mathews. 
Commonwealth of Virginia, 
v . 
• J. W. Nelson, Jr. 
BILL OF EXCEP.TIONS NO. 6. 
BE IT REMEMBERED, that on the trial of this case and 
after the jury had been empanelled and sworn to try the 
issue joined in this case and after the evidence ha:d been in-
troduced as set out in Bill of Exceptions No. 1 and made a 
\ .. 
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part of the record in this case, which Bill of Exceptions No. 
1 is repeated and made a part hereof as though specifically 
set out in full herein, the Commonwealth, by counsel, moved 
the court to give the following instruction: 
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The Court instructs the Jury that where a homicide with 
deadly weapon is proved malice· is implied and the presump-
tion in this Commonwealth is that it is murder in the s~cond 
degree; and the burden of proof is upon the Commonwealth 
to show that the killing was wilful, deliberate and premedi-
tated and is, therefore, murder in the first degree and upon 
the accused to show that it was without malice and is, there-
fore, only manslaughter or that he acted lawfully and is, 
therefore, not guilty. 
To the giving of which instruction the defendant, by coun-
sel then and there objected and moved the court to reject the 
same for the following reasons: 
1. That the instruction is good law, whe·n it appears that 
the defendant did not have considerable provocation for tak-
ing the life of his father, but the law is that where there is 
considerable provocation for doing what the accused did, 
that he acted in defense of himself or his mother. Then, 
the law is that the use of a deadly weapon by the defendant 
does not imply malice as set out in instruction No. 6, and the 
instruction is erroneous. 
But the Court overruled the said objection to said instruc-
tion and granted the same, to which action of the Court the 
defendant, by counsel, then and there objected, and excepted 
to the ~iving of said instruction by the· Court, and he prays 
that this bill of Exceptions No. 6 may be signed, sealed and 
made a part of the record in this case and the same is accord-
inglv done. 
Given under my hand and seal this 9th day of May, 1936. 
J. BOYD SEARS, 
Judge of the Circuit ·Court of Mathews 
County, Virginia. 
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In the Circuit Court of the County of Mathews. 
Commonwealth of Virginia, 
v. 
J. W. Nelson, Jr. 
BILL OF EXCEPTIONS NO. 7. 
BE. IT RE:I\lEMBERED, that on the trial of this case and 
after the jury had been empanelled and sworn to try the 
issue joined in this case and after the evidence had been in-
troduced which . is set out in Bill of Exception No. 1, and 
made a part of the record i'n this case, which Bill of Excep-
tions is hereby repeated and made a part hereof as though 
specifically set out in full herein, the defendant, by counsel, 
moved the court to give to the jury the following instruc-
tion: 
Instnwtion No. 15. 
The Court instructs the jury that involuntary manslaughter 
is the killing of one accidentally, contrary to the intention of 
the parties, in the prosecution of some unlawful, but not 
felonious act; or in the improper performance of a lawful 
act. 
The Court refused to give said instruction No. 15, and the 
defendant, by counsel, then and there objected and excepted 
to the refusal of the Court to give Instruction 1No. 15 as of-
fered for the following reason: · 
1. That where there is any evidence to support the plea of 
self-defense, that the Court should instruct the jury as to 
voluntary and involuntary manslaughter, but the Court re-
fused to give the said instruction No. 15, to which act of the 
Court the defendant, by counsel, then and there objected and 
excepted to the refusal of the court to give said instruction 
and he prays that this Bill of Exceptions No. 7 may be signed, 
sealed and made a part of the record in this case and same 
is accordingly done. 
Given ·under my hand and seal this 9th day of May, 1936. 
J. BOYD SEARS, 
Judge of the Circuit Court of Mathews 
County, Virginia. 
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The following instructions were given by the trial court 
on behalf of the Commonwealth in the case of Commonwealth 
v. ,J. W. Nelson, Jr.: 
Instruction No. 1. 
The Court instructs the jury that murder in the first de-
g-ree is any wilful, deliberate and premeditated killing· of 
one human being by another 'vi~h malice; murder in the sec-
ond degree is such killing with malice, but without being wil-
ful, deliberate and premeditated. 
Voluntary manslaughter is killing without malice actual or 
hnplied in the heat of sudden passion upon reasonable provo-
cation or in mutual combat. 
The Court therefore instructs the jury that if they shall 
1Jelieve from the evidence beyond a reasonable doubt that the 
accused, J. W. Nelson, Jr., killed James W. Nelson wilfully, 
deliberately and with premeditation, with malice, they should 
find him guilty of first degree murder, as charged in the in-
dictment in this case and fix his punishment at death or by 
confinement in the State Penitentiary for life or for any term 
not less than t'venty years. 
If the jury shall not believe from the evidence beyond a rea-
~onable doubt that the killing of James W. Nelson was wilful. 
deliberate and premeditated, but shall believe from the evi-
dence beyond a reasonable doubt that the killing was done 
with malice and without reasonable provocation, then they 
sho.uld find the accused guilty of second degree murder and 
fix his punishment at confinement in the State Penitentiary 
for not less than five nor 1nore than twenty years. 
If the jury shall not believe from the evidence beyond a 
reasonable doubt that the killing of James W. Nelson by the 
accused was wilful, deliberate and premeditated or that such 
ki11ing was actuated by malice, but shall believe that said 
killing was done in the heat of passion, without malice arid 
upon reasonable provocation, then they should find the ac-
cused guilty of voluntary manslaughter as charged 1n the 
indictment in this case, and fix his punishment at 
pnge 161 } confinement in the State Penitentiary for not less 
than one nor more than five years. 
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Instntction No. 2. 
The Court instructs the Jury that every homicide in Vir-
ginia is presumed to be murder of the second degree, and in 
order to elevate the offense to murder of the first degree the 
burden is upon the Commonwealth; and in order to reduce 
the offense to manslaughter or to show justification or excuse 
for the killing, the burden is upon the accused to introduce 
evidence to show extenuating circu1nstances, or justification, 
unless it appears from the evidence of the Commonwealth. 
The Court therefore instructs the Jury that if they shall 
believe from the evidence beyond a reasonable doubt that 
.1. W~ Nelson: Jr., shot and killed James W. Nelson with 
malice, and without provocation or with little provocation, 
they should find hin1 guilty of murder in the second degree 
and fix his punishment at confinemP-nt in the State Peniten-
tiary for not less than five (5) nor more than twenty (20) 
years, unless they shall further believe from all the evidence 
introduced in the case that J. W. Nelson, Jr., has shown suf-
ficient provocation to reduce the ki~ling of James W. Nelson 
to manslaughter as defined in Instruction ·No. 1, or to show 
that the killing of James \V. Nelson by the said J. W. Nelson, 
Jr., was in self-defense as defined in Instruction No. 3. 
Instruction No. 3. 
The Court instructs the ,Jury that the plea of self-defense 
is a plea of necessity and the necessity must be shown to 
exist or there must be shown such reasonable apprehension 
of the immediate danger by some overt act as to amount to 
the creation of necessity. The Court therefore instructs the 
Jury that before the accused, J. W. Nelson, Jr., can be en-
titled to an acquittal in this case upon the plea of 
page 162 ~ self-defense the Jury must believe from the evi-
dence that the deceased, James W. Nelson, at the 
time the accused shot him was about to kill or do serious 
bodily injury to the accused or his mother, Susie Nelson, or 
that the accused had reasonable cause to believe and did in 
fact believe that the deceased was about to kill or do serious 
bodily injury to the accused or to his mother, Susie Nelson. 
Instr'ltetion No. 5. 
The Court i·nstructs the Jury that no provocation what-
ever can render a homicide justifiable, or even excusable. 
The lowest grade to which it can reduce homicide is man-
slaughter; and, if the accused, J. W. Nelson, Jr., killed James 
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W. Nelson suddenly, without any, or without considerable 
provocation, the law implies malice, and the killing is mur-
der. 
Instruction No. 6. 
The Court instructs the jury that where a homicide . with 
deadly weapon is proved malice is implied and the presump-
tion of this Commonwealth is that it is murder in the second 
, degree ; and the burden of proof is upon the Commonwealth 
to show that the killing was wilful, deliberate and premedi-
tated and is, therefore, murder in the first deg·ree and upon 
the accused to show that it was without malice and is, there-
fore, only manslaug·hter or that he acted lawfully and is, 
therefore, not guilty. 
The following instructions were given by the trial Court 
on behalf of the defendant in the case of Commonwealth v. 
J. W. Nelson, Jr.: 
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The Court instructs the Jury that the la'v presumes every 
person charged 'vith crime to be innocent until the Common-
wealth has established his guilt by evidence so strong, so 
clear and so conclusive, that there is left in the minds of the 
jnry no reasonable doubt as to his guilt. This presumption 
is an abiding presumption, and goes with the accused through 
the entire case and applies at every stage thereof until re-
pelled by proof. And in this connection the jury is instructed 
that it is never sufficient that the· accused, upon speculative 
theory or conjecture, may be guilty; or that by the preponder-
ance of the testimony his guilt is more probable than his in-
nocence; for until his guilt has been proved beyond all rea-
sonable doubt in the precise and narrow terms as charged in 
tbe indictment, the presumption of innocence still applies and 
they must acquit him. 
Instruction No. 8. 
The Court instructs the Jury that every fact necessary to 
constitute the offense charged in the indictment must be 
proven beyond a reasonable doubt, and if there is a reason-
able doubt as to any such fact, they shall acquit; that the re-
sult of the evidence must be to exclude every reasonable 
hypothesis- of innocence, and be consistent only with the guilt 
of the accused; that the jury is not at liberty to guess, and 
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where a fact is equally susceptible of two interpretations, one 
of which is consistent with the innocence of the accused, they 
cannot arbitrarily adopt that interpretation which incrimi-
nates him. 
pag·e 164 ~ Instruction No. 9. 
The Court instructs the Jury that the law presumes the 
accused to be innocent until he is proven guilty beyond a 
reasonable doubt, and if there is upon the minds of the jury 
any reasonable doubt of the guilt of the accused, the law 
makes it their duty to acquit him, and that mere suspicion 
of probability of his guilt, however strong, is not sufficient to 
convict, nor is it sufficient if the greater weight or preponder-
ance of evidence supports the charge in the indictment, but 
to warrant his conviction his guilt must be proved so clearly 
that there is no reasonable theory, consistent with the evi-
dence, upon which he can be innocent. 
Instruction No. 10. 
The Court instructs the jury that justifiable homicide is 
the killing of a human being in the necessary, or apparently 
necessary, defense of one's self or family from great bodily 
harm, apparently attempted to be committed by force, or in 
defense of home, property or person, against one who ap-
parently endeavors by violence or surprise to commit a 
felony on either. Therefore, if they pelieve from the evi-
dence that J. W. Nelson, Jr., shot his father under a rea-
sonable belief that the life of his mother was in danger, or 
that she was in danger of serious bodily harm, as the facts 
and circumstances reasonably appeared to him at the time, 
he (J. W. Nelson, Jr.) was excusable in so doing, though such 
danger was, unreal. The question for the jury in this case 
is~ not whether the taking of the life of ,J. w.· Nelson, Sr., 
might not have been safely avoided, but whether J. W. Nel-
son, Jr., might reasonably have believed and did believe,. it 
necessary to shoot as he did, resulting in the death of his 
father, in order to save the life of his mother or avoid doing 
her serious bodily harm. 
page 165 ~ Instruction No. 11. 
The Court instructs the Jury if they believe from the evi-
dence that J. W. Nelson, Sr., did any act, or that the circum-
stances brought by him were of such a character as to afford 
.. J. W. Nelson, Jr_., reasonable ground for believing that his 
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father, J. W. Nelson, Sr., designed to kill his mother, or to 
inflict on her great bodily harm, and there wa~ imminent 
danger of carryi'ng such design into execution, under such 
circumstances the killing· of J. W. Nelson, Sr., would be ex-
cusable, although it may turn out that the appearances were 
deceptive and that there was no design on the part of J. W. 
Nelson, Sr., to kill the mother of J. W. Nelson, Jr., or to do 
her great injury. 
Instruction. No. 12. 
The Court further instructs the Jury that where a person 
or member of his family is attacked and when from the nature 
of the attack he believes it is a design to take life, or do him 
or a member of his family great bodily harm, then the :Killing 
of the assailant under such circumstances will be excusable 
or justifiable homicide, although it should after appear that 
110 injury was intended and no real danger existed. 
Instruction No. 13. 
The Court further instructs the jury if they believe from 
the evidence in this case that the mother of the defendant was 
assaulted by the deceased with such violence as to make it 
appear to the defendant at the time that the deceased mani-
festly intended and endeavored to take the life of the mother 
of the defendant or do her some great bodily harm, and that 
the danger was imminent arid impending then, 
page 166 } in that case the defendant was not bound to re-
treat, but had the right to stand his ground, and 
if need be kill his father to save the life of his mother or to 
prevent her receiving great bodily injury, and it is not neces-
sary that it shall appear -to ... the jury . to have been neces-
sarv. " A. person or his family when assaulted is.held accountable 
under the la'v only for the ex~rcise of such judgment as is 
warranted by the circumstances as they reasonably appear 
to hirn at the time. 
Instnwtion. No. 14. 
The Court instructs the jury that voluntary manslaughter 
is the unlawful killing of another without malice, actual or 
implied, upon a sudden heat, on reasonable provocation, or 
'in mutual combat. 
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I hereby certify that the foregoing instructions are all of 
the instructions given on behalf of the Commonwealth and 
defendant. 
Teste : This 9th day of n1:ay, 1936. 
page 167 ~ Virginia : 
J. BOYD SEARS, 
Judge of the Circuit Court of Mathews 
County, Virginia. 
In the Circuit Court of :1\Iathews County. 
·l, W. B. Smith, Clerk of the Circuit Court for the County 
of Mathews in the State of Virginia, do certify that the fore-
going is a true transcript from the records of the said Court, 
and I further certify that W. M. Minter, Esq., Common-
wealth's Attorney, has received notice as required by law. 
Given under my hand this 25th day of }./fay, 1936. 
W. B.· S~I!TH, Clerk. 
·Clerk's Fee $12.00. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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